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UNITED STATES OF AMERICA 

BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

 

In the Matter of 

ATLANTIC COAST PIPELINE, LLC           Docket Nos. CP15-554-000,  

DOMINION TRANSMISSION, INC          CP15-554-001,CP15-555-000 

    

                

COMMENTS ON THE DRAFT ENVIRONMENTAL IMPACT STATEMENT  

FOR THE PROPOSED ATLANTIC COAST PIPELINE AND SUPPLY 

HEADER PROJECT 

 

Appalachian Mountain Advocates submits the following on behalf of 

Allegheny Defense Project, Appalachian Voices, Center for Biological Diversity, 

Chesapeake Climate Action Network, Christians for the Mountains, Citizens 

Climate Lobby, Dominion Pipeline Monitoring Coalition, Eight Rivers Council, 

Friends of Water, Mountain Lakes Preservation Alliance, Ohio Valley 

Environmental Coalition, Sierra Club, Virginia Chapter of the Sierra Club, West 

Virginia Highlands Conservancy, and Wild Virginia  (collectively, 

“Commenters”) regarding the Federal Energy Regulatory Commission’s (“FERC” 

or “the Commission”) draft environmental impact statement (“DEIS”) for Atlantic 

Coast Pipeline, LLC’s (“Atlantic”) proposed Atlantic Coast Pipeline (“ACP”) and 
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Dominion Transmission, Inc.’s (“DTI”) proposed Supply Header Project 

(“SHP”).
1
    

Atlantic proposes to construct (i) 519.1 miles of new 42- and 36-inch-

diameter pipeline in West Virginia, Virginia, and North Carolina and 84.6 miles of 

20- and 16-inch-diameter pipeline in Virginia and North Carolina, to transport gas 

from production areas in northern West Virginia and southern Pennsylvania; (ii) 3 

new compressor stations in Lewis County, West Virginia; Buckingham County, 

Virginia; and Northampton County, North Carolina totaling over 130,000 

horsepower (“hp”); and (iii) nine meter stations, along with pig 

launchers/receivers and mainline valves.  DTI proposes to construct (i) 37.5 miles 

of new 36-inch-diameter natural gas pipeline in Pennsylvania and West Virginia; 

(ii) modifications at four existing compressor stations in Westmoreland and Green 

Counties Pennsylvania and Marshall and Wetzel Counties West Virginia; and (iii) 

one meter station, along with pig launchers/receivers and mainline valves.   

FERC’s decision to grant a certificate to construct the ACP and SHP is a 

“major Federal action” within the meaning of the National Environmental Policy 

                                                 

1
 Many of the issues raised in these comments were first identified in the NEPA scoping 

comments on the original route, submitted by Appalachian Mountain Advocates, the 

Center for Biological Diversity, and the Southern Environmental Law Center in the pre-

filing process FERC Dockets No. PF15-5 and PF15-6 on April 28, 2015, and in the 

NEPA scoping comments on the revised route, submitted by Appalachian Mountain 

Advocates and the Center for Biological Diversity, in FERC Docket No. CP15-554 on 

June 2, 2016. Commenters hereby incorporate those earlier comments by reference.  
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Act (“NEPA”), and it must be preceded by the preparation of an Environmental 

Impact Statement (“EIS”). 42 U.S.C. § 4332. FERC’s EIS must address:  

(i) the environmental impact of the proposed action, (ii) any adverse 

environmental effects which cannot be avoided should the proposal 

be implemented, (iii) alternatives to the proposed action, (iv) the 

relationship between the local short-term uses of the project as 

compared to the long term use of the land, and (v) any irreversible 

and irretrievable commitments of resources which would be 

involved in the proposed action should it be implemented. 

42 U.S.C. § 4332.  Under NEPA, “agencies [must] take a ‘hard look’ at the 

environmental effects of their planned action.” Marsh v. Oregon Natural 

Resources Council, 490 U.S. 360, 374 (1989).  As explained in detail in the 

comments below, FERC’s analysis in the DEIS for the ACP and SHP fails to meet 

NEPA’s standards in numerous ways. To remedy those NEPA violations, FERC 

must prepare a revised DEIS that fully assesses the need for, impacts of, and 

alternatives to the proposed action. 

 

I. The Commission’s draft EIS for the Atlantic Coast Pipeline is based on 

incomplete, inadequate, and missing information. 

The National Environmental Policy Act (NEPA) requires that federal 

agencies prepare a “detailed” environmental impact statement for every “major 

federal action significantly affecting the quality of the human environment.”
2
 The 

                                                 

2
 42 U.S.C. § 4332(C); see, e.g., Dep’t of Transp. v. Pub. Citizen, 541 U.S. 752, 757 

(2004).  
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EIS is fundamentally an information dissemination tool: it allows federal agencies 

and the public to understand the environmental impacts of proposed actions before 

they are commenced and resources are irretrievably committed.
3
 Courts have 

described this process as one designed to bring “clarity and transparency” to 

federal decisions that affect the environment.
4
 Its centerpiece is the involvement of 

the public. The Act affords interested citizens an opportunity to raise the issues 

that they are concerned about during the scoping process
5
 and then comment again 

on a thorough agency analysis of the likely impacts of the proposed action in the 

draft EIS.
6
  

In spite of these requirements, the Commission has fundamentally 

misapplied NEPA in its assessment of the impacts of the Atlantic Coast Pipeline. 

Instead of issuing a thorough agency assessment of environmental impacts and 

alternatives on which the public can meaningfully comment, the Commission 

                                                 

3
 See, e.g., Ariz. Cattle Growers’ Ass’n v. Cartwright, 29 F.Supp.2d 1100, 1116 (D. Ariz. 

1998) (quoting Or. Envtl. Council v. Kunzman, 817 F.2d 484, 492 (9th Cir. 1987) (The 

NEPA requirement to issue an EIS serves two purposes: to “ensure[] that federal agencies 

have sufficiently detailed information to decide whether to proceed with an action in light 

of potential environmental consequences” and “to provide[] the public with information 

on the environmental impact of a proposed action and encourage[] public participation in 

the development of that information.”). 

4
 N.C. Wildlife Fed’n v. N.C. Dep’t of Transp., 677 F.3d 596, 603 (4th Cir. 2012) (citing 

Pub. Citizen, 541 U.S. at 756-57).  

5
 40 C.F.R. § 1501.7. 

6
 Id. § 1503.4. 
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treats its draft EIS as a data request to the developers—a mere stepping stone on 

the Commission’s way to gathering more information and eventually 

understanding the impacts of the proposed project. This draft EIS reads like a 

laundry list of missing and incomplete information. But that falls far short of what 

NEPA requires. 

A draft EIS must be as complete as possible to allow informed public 

comment on the proposed project.
7
 The public is entitled to review, and NEPA 

obligates the Commission to provide, the agency’s analysis of the significance of 

the impacts.
8
 But for many potential impacts of the Atlantic Coast Pipeline, the 

Commission cannot and does not provide its analysis of the significance of 

impacts because critical information is still missing or incomplete. Thus, the draft 

EIS is “so inadequate as to preclude meaningful analysis,” and the Commission 

must prepare a revised draft EIS and release it for public comment.
9
 Alternatively, 

the Commission must issues a supplemental draft EIS that addresses the new 

                                                 

7
 See id. § 1502.9(a) (“The draft statement must fulfill and satisfy to the fullest extent 

possible the requirements established for final statements in section 102(2)(C) of the Act. 

If a draft statement is so inadequate as to preclude meaningful analysis, the agency shall 

prepare and circulate a revised draft of the appropriate portion. The agency shall make 

every effort to disclose and discuss at appropriate points in the draft statement all major 

points of view on the environmental impacts of the alternatives including the proposed 

action.”). 

8
 Id. § 1502.16(a)-(b) (requiring agencies to discuss “[d]irect effects and their 

significance” and “[i]ndirect effects and their significance”) (emphases added). 

9
 Id. § 1502.9(a).  
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information that it received and continues to receive from Atlantic since the 

publication of the draft EIS.
10

 

Conservation Groups have documented over 200 instances of missing or 

incomplete information in the Commission’s draft EIS for the Atlantic Coast 

Pipeline.
11

 In other words, the draft EIS is so riddled with information gaps that 

the Commission cannot determine the significance of the project’s environmental 

impacts or whether such impacts can be effectively mitigated. “[O]ne important 

ingredient of an EIS is the discussion of steps that can be taken to mitigate adverse 

environmental consequences.”
12

 The understanding that the EIS will discuss the 

extent to which adverse effects can be avoided is implicit in NEPA’s demand that 

the agencies identify and evaluate those adverse effects.
13

 The absence of a 

“reasonably complete” discussion of mitigation measures undermines NEPA and 

                                                 

10
 See 40 C.F.R. § 1502.9(c). 

11
See Table of Missing and Incomplete Information in Draft EIS, included as 

Attachment 1. This chart includes only information that has been identified in the draft 

EIS as missing. As discussed throughout these comments, Commenters have identified 

additional missing or inadequate information. Together, the missing information 

identified in the draft EIS and by commenters pertains to some of the most significant 

probable impacts of the Atlantic Coast Pipeline.  

12
 Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 351 (1989); see id. at n.15 

(quoting 40 C.F.R. § 1508.20 (1987) (defining “mitigation”)). 

13
 Id. at 351-52 (citations omitted). 
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the ability of the agency and the public to evaluate environmental impacts.
14

 While 

there is not a substantive requirement that a complete mitigation plan be adopted, 

there is “a requirement that mitigation be discussed in sufficient detail to ensure 

that environmental consequences have been fairly evaluated[.]”
15

 The public and 

other reviewing agencies are left to speculate, and the Commission has failed to 

meet its statutory obligation to ensure informed public engagement. 

Not only is a great deal of information necessary to an assessment of 

impacts missing or incomplete, but much of that information is essential to 

understanding the impacts of the proposed pipeline. Without this crucial 

information, the Commission simply cannot evaluate how the Atlantic Coast 

Pipeline will affect the environment or how its impacts will be mitigated. And 

because the agency cannot perform its assessment obligations, it has produced a 

draft EIS that thwarts meaningful public comment. To illustrate the deficiencies 

characteristic of this draft EIS, the Commission fails to provide complete analyses 

for the following: 

                                                 

14
 Id. at 352 (“More generally, omission of a reasonably complete discussion of possible 

mitigation measures would undermine the ‘action-forcing’ function of NEPA. Without 

such a discussion, neither the agency nor other interested groups and individuals can 

properly evaluate the severity of the adverse effects.”). 

15
 Id.; see also Webster v. U.S. Dep’t of Agric., 685 F.3d 411, 431-32 (4th Cir. 2012) 

(citing and discussing Robertson, 490 U.S. 332) (“[D]iscussions of specific, detailed 

mitigation measures that are responsive to specified effects” are indicative of fair 

evaluation of environmental consequences). 
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 Public Necessity: The Commission does not offer its own analysis of need 

for the Atlantic Coast Pipeline, but instead repeats Atlantic’s very general 

claims that the project is a public necessity.
16

 In doing so, the Commission 

has only told one side of a complicated story and ignored other contrary 

and compelling information about how market demand for new gas-fired 

power generation is static or even dropping.
17

 Without this information, the 

Commission cannot fairly evaluate the alternatives to Atlantic’s proposal, 

and it misleads the public’s review of its impacts.
18

 

 Alternatives: Relying on the claims of need from Atlantic, the draft EIS 

fails to provide a meaningful analysis of the “no action” alternative or 

existing pipeline alternatives that would increase incremental gas delivery 

capacity in Virginia and North Carolina. As discussed in the following 

sections, recent analysis from Synapse Energy Economics indicates that 

existing natural gas infrastructure is sufficient to meet demand through 

2030 even under a high gas demand scenario that is unlikely to occur. The 

Commission cannot gloss over or ignore these alternatives. In doing so in 

the draft EIS, its fails to meet its NEPA obligations.  

 Steep Appalachian Ridges: The draft EIS does not evaluate the impacts of 

construction on steep slopes because Atlantic has not identified slopes that 

require site-specific analysis, nor has it identified the measures it would use 

to mitigate landslide risk.
19

 Atlantic has also failed to provide the steep 

slope information that the Forest Service requested in October 2016 for 

                                                 

16
 See DEIS at 1-4. 

17
 See J.F. Wilson, Wilson Energy Economics, Evaluating Market Need for the Atlantic 

Coast Pipeline 3 (Mar. 31, 2017) (“At the present time, the future need for incremental 

gas supply for new gas-fired electric generation is highly uncertain, due to weak or non-

existent electric load growth, the uncertain pace of coal and nuclear plant retirements, and 

the increasing penetration of wind, solar and other renewable resources, among other 

factors.”), included as Attachment 2. 

18
 See Hughes Watershed Conservancy v. Glickman, 81 F.3d 437, 446 (4th Cir. 1996) 

(holding that “misleading economic assumptions can . . . defeat the second function of an 

EIS by skewing the public’s evaluation of a project”). 

19
 See DEIS at 4-26. 
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pipeline construction on public lands.
20

 According to the draft EIS, 

“analysis, field surveys, and final measures related to slope hazards have 

not yet been completed.”
21

 For 108 miles, the proposed route traverses 

steep slopes,
22

 and the impacts associated with this high-risk construction 

are among the most significant for the entire project.
23

  

 Protected Species: Atlantic has not completed many required surveys for 

endangered, threatened, or other special-status species. For example, 

Atlantic has not completed surveys related to Virginia big-eared bats, gray 

bats, Indiana bats, and northern long-eared bats or identified appropriate bat 

conservation measures.
24

 According to the draft EIS, the company will 

conduct surveys in 2017 for these species, as well as for protected 

freshwater mussels and numerous protected plants.
25

 Without complete 

survey information, including surveys for suitable habitat, the impacts to 

these species were simply unknown when the Commission released the 

draft EIS. 

 Karst Topography: Atlantic has not completed surveys for karst features in 

Randolph and Pocahontas Counties in West Virginia and Bath and Augusta 

Counties, Virginia. Atlantic has also not: (1) completed its assessment of 

the project’s impacts on the Cochran’s Cave Conservation Site, an 

important cave system that provides habitat for several protected bat 

species in Augusta County; (ii) surveyed the Dever Spring Recharge Area, 

in Highland County; (iii) completed surveys of the karst features in Little 

                                                 

20
 See id. at ES-5, 4-37; Letter from Clyde Thompson, Forest Supervisor, U.S. Forest 

Service, to Kimberly D. Bose, Secretary, FERC (Oct. 24, 2016), included as Attachment 

12. 

21
 DEIS at ES-4. 

22
 Id. 

23
 For an analysis of a high-hazard area that presents an array of construction challenges, 

see Rick Webb, Clover Creek: High-Hazard Pipeline Construction (2017), included as 

Attachment 3.  

24
 DEIS at 4-200 to 4-202. 

25
 See id. 
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Valley in Bath County, an area expected to have extensive subsurface 

drainage conduits; or (iv) completed its survey for subsurface solution 

features using electrical resistivity.
26

 Local governments and the public 

have expressed deep concern that the pipeline will interfere or damage 

water supplies that move through these karst systems. Without complete 

survey information, the Commission cannot provide its analysis of the 

significance of these risks, despite heightened public concern. 

 

In apparent recognition of the inadequacy of the information considered in 

the draft EIS, the Commission has invited Atlantic to submit additional 

information after the release of the draft EIS. As of March 24, 2017, the company 

had filed more than 8,000 pages of new information during this time.
27

 A 

Commission spokesperson, Tamara Young-Allen, said recently that the agency 

never issues a revised or supplemental EIS: “I’ve been here since 1492. I can’t 

think of a supplemental EIS. That’s not how it works.”
28

 Ms. Young-Allen also 

invited commenters to review the information that Atlantic is filing, noting 

flippantly that “[t]he information is there, you can comment on it.”
29

  

This glimpse into the Commission’s perspective demonstrates the degree to 

which the process is improperly skewed in favor of the applicant, Atlantic, and 

                                                 

26
 See DEIS at 4-13 to 4-15. 

27
 See Table of Information Filed by Atlantic Coast Pipeline, LLC since Release of Draft 

EIS, included as Attachment 4. 

28
 Elizabeth Ouzts, Activists Say Pipeline Environmental Assessment ‘Appallingly 

Incomplete’, SOUTHEAST ENERGY NEWS, Mar. 7, 2017, http://southeastenergynews.com/ 

2017/03/07/activists-say-pipeline-environmental-assessment-appallingly-incomplete/.  

29
 Id. 
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against the concerns and rights of the public. The Commission’s approach cuts the 

public out of the process and fundamentally turns the NEPA procedures inside out. 

NEPA requires that the agency collect the necessary information and offer its 

analysis of the significance of likely impacts in the draft EIS.
30

 It is precisely that 

expert agency analysis that the public comments on—not reams of raw, out-of-

context information filed by the applicant months after the release of the draft EIS 

and, in some cases, fewer than two weeks before the close of the Commission’s 

comment period. 

The EPA raised similar concerns about post-draft EIS and post-comment 

information in letter to the Commission concerning the Mountain Valley Pipeline 

draft EIS. EPA described the Commission’s draft EIS for that project as a “rolling 

document providing just a snapshot in time” that creates “considerable challenge 

for stakeholders and members of the public to follow the documentation provided, 

or know which material is most current.”
31

 EPA urged the Commission to clarify 

its process and to consider preparing a revised or supplemental draft EIS for public 

comment.
32

 

                                                 

30
 40 C.F.R. § 1502.16(a)-(b). 

31
 Letter from Jeffrey D. Lapp, Assoc. Dir., EPA Region III, to Nathaniel J. Davis, 

Deputy Sec’y, FERC (Dec. 20, 2016), included as Attachment 5. 

32
 Id.  
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To remedy the defects of its draft EIS for the Atlantic Coast Pipeline and to 

allow the public to meaningfully participate in this process as required by NEPA, 

the Commission must: (1) wait until Atlantic has provided the information 

requested by the Commission and the Forest Service on project impacts; (2) 

revised the draft EIS to include the Commission’s analysis of the new information; 

and (3) offered the revised draft for public comment. The agency is currently in 

violation of NEPA’s requirements. Unless the Commission takes these steps to 

ensure that the critical information concerning the impacts of this pipeline are 

analyzed and presented to the public, it cannot lawfully approve a certificate of 

public convenience and necessity for the Atlantic Coast Pipeline.   

 

II. The Commission relies on untested, incomplete, and inaccurate 

market information that biases the agency’s evaluation of the 

project, misleads the public, and violates NEPA. 

Commission approval of the pipeline authorizes Atlantic to recover a 

certain rate of return – the “recourse rate.” Atlantic will then pass on the costs of 

that recourse rate to its shippers, who in turn pass on the cost to the end users. 

When the end user is a regulated utility, that utility’s ratepayers bear the increases 

in gas prices attributable to the recourse rate. When a regulated utility’s parent 

company also owns the pipeline, that utility has a vested interest in buying gas 

shipped on its pipeline, even if adequate lower-cost gas is available from a pre-

existing, and lower-cost, pipeline. This structure allows the parent company to 
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profit from the pipeline’s recourse rate while passing the increased fuel costs onto 

captive ratepayers.  

The various affiliated entities involved in building the Atlantic Coast 

Pipeline and then shipping gas along it have colluded to manufacture “need,” in 

the form of precedent agreements, which they now claim justifies the pipeline. The 

record before the Commission to date omits several keys facts. First, expert 

analysis demonstrates that both Dominion Resources and Duke Energy have over-

estimated future electricity demand in their territories. As such, their ratepayers 

likely do not need the natural gas-powered generating resources these utilities plan 

to build. Second, even assuming these utilities do build the power plants in their 

respective IRPs, none of those new power plants needs the Atlantic Coast Pipeline 

for fuel supply. In fact, these companies have testified to their respective state 

utility commissions that adequate pipeline capacity already exists to fuel all of 

their planned construction projects. As such, the market does not need another 

pipeline, and the Commission should view with great scrutiny any application that 

provides only precedent agreements between affiliated companies as a pretext to 

construction. 

The Commission’s draft EIS for the Atlantic Coast Pipeline fails to analyze 

the market demand for the project and, instead, merely adopts the developer’s 

blanket, but wholly untested, inaccurate, and misleading statements that the public 
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needs this project.
33

 The Commission accepts that Atlantic’s precedent agreements 

demonstrate that the project is needed without looking behind them to evaluate 

actual market demand. But these agreements are between Atlantic and affiliates. 

As such, they do not reflect actual competitive market needs. This is especially 

true where, as here, the affiliated entities are regulated utilities with captive 

ratepayers, which allows Atlantic to shift the market risks of building the Atlantic 

Coast Pipeline to those captive ratepayers while simultaneously allowing the 

shareholders of Dominion Resources, Duke Energy and Southern Company to 

reap the benefits. This structure can spur pipeline development even in the absence 

of market demand, yet the Commission fails to consider how this shifting of risk 

can skew the development incentives, offering only one side of the story—

Atlantic’s—in the draft EIS. 

Under NEPA, an agency cannot base an EIS on inaccurate or incomplete 

information that undermines informed agency decision-making and informed 

public comment.
34

 Courts recognize that inflated or inaccurate market information 

can skew agency decisions about a project and mislead the public in its evaluation 

                                                 

33
 See, e.g., DEIS at 1-2, 1-3, 3-3. 

34
 See N.C. Wildlife Fed’n v. N.C. Dep’t of Transp., 677 F.3d 596, 603 (4th Cir. 2012); 

Hughes Watershed Conservancy v. Glickman, 81 F.3d 437, 446 (4th Cir. 1996); Nat. Res. 

Def. Council v. U.S. Forest Serv., 421 F.3d 797, 811-12 (9th Cir. 2005). 
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of project impacts.
35

 Thus, inaccurate market information can render the EIS 

defective when it is a barrier to “a well-informed and reasoned decision.”
36

 

Here, the Commission cannot fulfill its NEPA obligations without revising 

its draft EIS to include a thorough evaluation and discussion of the actual need for 

the pipeline and reissuing it for public comment. In this section, we explain the 

significant problems with the Commission’s statements about the need for the 

Atlantic Coast Pipeline and how those defects undermine the agency’s analysis, 

mislead the public, and diminish the opportunity for meaningful public comment, 

all in violation of NEPA.  

A. The Commission fails to evaluate the need for the pipeline and relies on 

an incomplete, inaccurate, and misleading analysis from Atlantic. 

1. The Commission relies on precedent agreements between affiliates 

as demonstrating need for the Atlantic Coast Pipeline despite 

substantial risk that these contracts do not reflect actual market 

demand. 

                                                 

35
 See Hughes Watershed Conservancy, 81 F.3d at 446 (“Misleading economic 

assumptions can defeat the first function of an EIS by impairing the agency’s 

consideration of the adverse environmental effects of the proposed project. . . . Similarly, 

misleading economic assumptions can also defeat the second function of an EIS by 

skewing the public’s evaluation of a project.”). 

36
 Nat. Res. Def. Council v. U.S. Forest Serv., 421 F.3d at 812. See also Nat’l Wildlife 

Fed’n v. Nat’l Marine Fisheries Serv., 235 F.Supp.2d 1143, 1157 (W.D. Wash. 2002) 

(“An EIS that relies on misleading economic information may violate NEPA if the errors 

subvert NEPA’s purpose of providing an accurate assessment upon which to evaluate the 

proposed project.”), overruled on other grounds by Winter v. Nat. Res. Def. Council, 555 

U.S. 7 (2008). 
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In the draft EIS, the Commission relies on precedent agreements as 

evidence of need for the pipeline despite unchecked self-dealing between affiliated 

companies and the substantial risk that these contracts do not reflect actual market 

demand. The Atlantic Coast Pipeline is a joint venture of Dominion Resources; 

Duke Energy; and Southern Company; these three companies own 100% of 

Atlantic Coast Pipeline, LLC, which is the project developer.
37

 However, each also 

the parent company of one or more of the pipeline’s customers, i.e. shippers, that 

are either regulated utilities or, in the case of Dominion Resources’ subsidiary 

Virginia Power Services, provide natural gas to a regulated utility. Specifically: 

 Dominion Resources owns Virginia Power Services which has contracted 

for 300,000 dekatherms/day from Atlantic. Dominion Resources also owns 

Dominion Virginia Power, a regulated utility in Virginia that purchases gas 

from Virginia Power Services. 

 Duke Energy owns Duke Energy Progress, a regulated utility in North 

Carolina that has contracted for 452,750 dekatherms/day from Atlantic. 

 Duke Energy also owns Duke Energy Carolinas, regulated utility in North 

Carolina that has contracted for 272,250 dekatherms/day from Atlantic. 

 Duke Energy also owns Piedmont Natural Gas, a regulated local 

distribution company in North Carolina that has contracted for 160,000 

dekatherms/day from Atlantic. 

                                                 

37
 See M. Martz, Dominion Retains Controlling Share in Pipeline Company in 

Restructuring After Piedmont Sale, Richmond Times Dispatch (Oct. 3, 2016), 

http://www.richmond.com/business/local/dominion-retains-controlling-share-in-pipeline-

company-in-restructuring-after/article_fd7bb234-0fc5-5351-8cea-b2f867fdde7a.html. 
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 Southern Company owns Virginia Natural Gas, a regulated local 

distribution company in Virginia that has contracted for 155,000 

dekatherms/day from Atlantic.
38

 

Together, these affiliates of Dominion Resources, Duke Energy, and 

Southern Company have entered precedent agreements with Atlantic for 93% of 

the pipeline’s contracted capacity.
39

 Moreover, affiliates of Dominion Resources 

and Duke Energy hold the bulk of the contracted capacity for use by power plants, 

and Atlantic anticipates that eventually about 79% of the pipeline’s total capacity 

will fuel gas-fired generation.
40

  

To date, public utility commissions in Virginia and North Carolina have not 

conducted meaningful reviews of whether ratepayers in their states need this 

pipeline. While the self-dealing relationships between Atlantic and its affiliates 

will produce millions of dollars in profits for Dominion Resources and Duke 

Energy, they create a substantial risk that captive utility ratepayers will foot the 

bill for a pipeline that is not necessary or driven by actual market demand. 

More and more, experts, including former Commission Chair Norman Bay, 

agree that pipeline developers use precedent agreements between the developer 

and an affiliated regulated utility with captive ratepayers—like the contracts 

                                                 

38
 Atlantic Coast Pipeline, Abbreviated Application for a Certificate of Public 

Convenience and Necessity and Blanket Certificates at 7-8, 12 (Sept. 18, 2015) (eLibrary 

No. 20150918-5212). 

39
 See id. at 12. 

40
 See DEIS at 1-2. 
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described above—to justify building pipeline infrastructure in the absence of 

actual market demand.
41

 Interstate natural gas pipelines like the Atlantic Coast 

Pipeline are multi-billion dollar projects. When the Commission accepts precedent 

agreements between affiliated companies, one of which, the shipper, is a regulated 

utility, for a project of this scale, it allows the shipper utility to “impose long-term 

financial obligations on captive ratepayers.”
42

 Utility ratepayers bear the risk of 

the project while the project’s financial rewards accrue to the shareholders of the 

utility’s parent company. Or, to put it another way, the captive utility ratepayers 

subsidize the new pipeline construction to the benefit of the parent company’s 

shareholders. This structure, which shifts the risk from the shareholders to the 

ratepayers, subverts the “price signals sent by a rational market”
43

 and allows 

                                                 

41
 See J.F. Wilson, Evaluating Market Need for the Atlantic Coast Pipeline 6-12 (2017), 

included as Attachment 2; Separate Statement of Commissioner Bay, FERC Docket No. 

CP15-115 3 (Feb. 3, 2017); S. Isser, Natural Gas Pipeline Certification and Ratemaking 

24 (2016), included as Attachment 6; Hearing to Examine Oil and Gas Pipeline 

Infrastructure and the Economic, Safety, Environmental, Permitting, Construction, and 

Maintenance Considerations Associated with that Infrastructure: Hearing Before the S. 

Comm. on Energy & Nat. Res., 114th Cong. (June 14, 2016) (statement of N. Jonathan 

Peress, Envt’l Def. Fund at 5) [hereinafter Testimony of N. Jonathan Peress], included as 

Attachment 7; C. Kunkel & T. Sanzillo, Inst. for Energy Econ. & Fin. Analysis, Risks 

Associated with Natural Gas Pipeline Expansion in Appalachia 5-6 (2016), included as 

Attachment 8.  

42
 Testimony of N. Jonathan Peress at 5. 

43
 Id. 
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companies to pursue unneeded projects “at the expense of alternative transport 

options.”
44

  

Atlantic’s owners—Dominion Resources, Duke Energy, and Southern 

Company—are using exactly such a structure here, but the Commission ignores 

the risk that this arrangement may result in the approval of an unnecessary 

pipeline by accepting Atlantic’s precedent agreements as evidence of need for the 

pipeline without further inquiry into actual market demand. Because the precedent 

agreements offered by Atlantic are between Atlantic and affiliated regulated 

utilities, captive ratepayers—not shareholders of Dominion Resources, Duke 

Energy, and Southern Company—will bear the risks associated with building the 

pipeline,
45

 and these contracts can finance the project without market support. This 

structure can divorce market demand from a company’s calculus when it elects to 

pursue a new interstate pipeline project.  

In the event that the Commission determines that Atlantic’s precedent 

agreements demonstrate market need for the pipeline, market conditions have 

changed since Atlantic first proposed the pipeline almost three years ago. Even if 

Atlantic believes market conditions justified its precedent agreements in 2014, the 

Commission must recognize that market conditions have altered dramatically in 

the intervening years. According to utility expert James Wilson: 

                                                 

44
 Isser at 24. 

45
 See Kunkel & Sanzillo at 18-21. 
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At the present time, the future need for incremental gas supply for 

new gas-fired electric generation is highly uncertain, due to weak or 

non-existent electric load growth, the uncertain pace of coal and 

nuclear plant retirements, and the increasing penetration of wind, 

solar and other renewable resources, among other factors.
46

 

 

For example, Dominion Virginia Power is the electric utility affiliate of 

Atlantic and shipper Virginia Power Services. Between 2007 and 2015, electricity 

demand for Dominion Virginia Power’s service territory did not increase, even 

with the modest economic growth that followed the 2008 economic recession.
47

 

And, as discussed in detail in the next section, Dominion Virginia Power’s load 

forecasting has not kept pace with significant industry changes, particularly those 

undertaken by PJM Interconnection (PJM).
48

 Further, recent analysis from the 

Energy Information Administration (EIA) suggests that demand for natural gas for 

power generation will remain at, or below, 2015 levels until 2034.
49

  

Moreover, market share for renewable technologies like wind and solar is 

growing rapidly. In North Carolina, solar capacity has grown to 2.4 GW as of 
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February 2017, making the state second in the nation in installed solar capacity,
50

 

while the price of solar has declined by 64% over the past five years.
51

 In light of 

these trends in energy demand and the availability of low-cost renewable 

resources, Atlantic’s shipper agreements with its affiliates are not indicative of 

actual market need. In the event that electric demand remains flat as expected, and 

purported market demand does not materialize, captive ratepayers of affiliated 

utilities will likely shoulder the burden.   

The Natural Gas Act establishes the Commission’s primary function: 

“protection of the consumer.”
52

 To fulfill that directive, the Commission must 

conduct an independent and robust investigation of the actual need for the Atlantic 

Coast Pipeline; the Commission cannot merely substitute precedent agreements 

between affiliates of Dominion Resources, Duke Energy, and Southern Company 

accurately reflect market need.
53

 If the Commission does not act, it is unlikely that 

state public utility commission in Virginia and North Carolina will have the 

capacity or opportunity to examine the economic necessity for the pipeline prior to 

a decision on Atlantic’s certificate application. Only the utility customers suffer in 
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a scenario where the certificate is approved and construction commences without a 

full analysis of actual market need. 

In Virginia, Dominion Virginia Power, the utility subsidiary of Dominion 

Resources, has not sought approval from the Virginia State Corporation 

Commission for its affiliate contracts to accept gas from the pipeline. In fact, it has 

not had to, because Dominion has injected yet a third affiliated entity into the 

equation: Virginia Power Services. The Virginia State Corporation Commission 

will not review contracts for gas purchases on the Atlantic Coast Pipeline until 

after pipeline construction concludes, at which point it is too late. 

And even though the North Carolina Utilities Commission authorized Duke 

Energy Progress, Duke Energy Carolinas, and Piedmont Natural Gas to enter into 

affiliated contracts with Atlantic in 2014, it did not evaluate the necessity for the 

pipeline or consider whether the affiliated contracts would allow an unnecessary 

project to proceed.
54

 Moreover, that approval occurred more two and a half years 

ago, and, according to Duke Energy’s own analysis, the market demand for natural 

gas for electricity generation in North Carolina has dropped since then.
55
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Mounting expert opinion indicates that precedent agreements between 

affiliated companies, in which the shippers are regulated utilities with captive 

ratepayers, subvert market signals and spur unnecessary pipeline development. 

Thus, the Commission’s reliance on Atlantic’s precedent agreements to establish 

need for the Atlantic Coast Pipeline presents an incomplete, inaccurate, and 

misleading picture of the true market demand for the project.  

2. The draft EIS omits evidence that Dominion Virginia Power does 

not need gas from the Atlantic Coast Pipeline to meet electricity 

demand in its service territory. 

Nowhere is the problem of self-dealing with the Atlantic Coast Pipeline 

more apparent than in the discrepancies between the electricity demand forecasts 

from PJM and Dominion Virginia Power. PJM is the regional transmission 

organization that manages the electrical transmission grid in all or parts of thirteen 

states, including Virginia and North Carolina, and the District of Columbia.
56

 

Recognizing that electricity demand growth is no longer coupled to economic 

growth and that demand growth has been flat since 2007, PJM implemented 

enhancements to its demand modeling in 2015 to account for these changes in the 

electric sector.
57

 In 2016, and then again in 2017, PJM significantly revised its 
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electricity demand projections downward for Dominion Virginia Power’s service 

territory—the Dominion zone—using this more accurate model.
58

 And even with 

its recent model enhancements, it is likely still over-projecting the electricity 

demand in the Dominion zone.
59

  

Over time, these divergent load forecasts produce massive capacity 

differences. In fact, for 2027, PJM’s 2017 forecast for the Dominion zone is 

substantially less—approximately 3,500 MW less—than Dominion Virginia 

Power’s own projection from its 2016 integrated resource plan proceeding at the 

Virginia State Corporation Commission.
60

 The utility has not adopted the 

enhanced methods used by PJM in its forecast modeling.
61

 The 3,500 MW 

difference between PJM’s projections and Dominion Virginia Power’s projections 

represents the output of approximately 2.2 gas-fired power plants and accounts for 

a substantial share of Atlantic’s claimed demand for the Atlantic Coast Pipeline in 

Virginia. If the dispatcher of electric plants in Dominion’s territory, PJM, is 

indeed correct, and these plants are not needed, then gas transmission capacity on 

the pipeline is not needed to serve them.
62

 As the entity in charge of ensuring the 
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reliability of the electric grid in parts of thirteen states and the District of 

Columbia, the Commission must consider and incorporate PJM’s analysis when 

assessing Atlantic’s stated need for the pipeline for the purposes of serving 

additional gas-fired electric generating units. 

Furthermore, both PJM’s and Dominion Virginia Power’s demand 

forecasting includes a significant amount of projected load to accommodate the 

growth of data centers.
63

 However, while demand for data centers continues to 

grow, these facilities have significantly improved their energy efficiency and will 

drive little additional growth in electricity usage.
64

 Moreover, many companies 

that are expanding their data centers in Virginia have committed to using 

renewable energy and are installing solar and wind energy sources to offset their 

energy use. Amazon, for example, has six solar farms operating, or set to begin 

operating in 2017, to help achieve its corporate goal of 100% renewable energy for 

its Virginia data centers.
65

 Remove data centers from PJM’s projections, and 

demand for electricity drops by 1,500 MWs, approximately equal to the output of 

yet another gas-fired power plant.
66
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Dominion Virginia Power also does not need the Atlantic Coast Pipeline to 

serve its approved power plants. The utility currently operates 6,597 MW of 

natural-gas fired generating capacity in Virginia, with an additional 1,588 MW 

under construction at the Greensville combined cycle facility. Not a single one of 

these facilities requires gas from the Atlantic Coast Pipeline for operation. In fact, 

in its application to the Virginia State Corporation Commission for permission to 

build the Greensville facility, Dominion Virginia Power expressly stated that 

The Greensville County Power Station will be fueled using 250,000 

Dth per day of natural gas with reliable firm transportation provided 

by Transcontinental Gas Pipe Line Company, LLC ("Transco") at a 

cost-effective rate. This arrangement will provide the Greensville 

County Power Station with access to abundant natural gas supplies 

from the Gulf to the Marcellus/Utica Shale regions.
67

 

 

Of the Atlantic Coast Pipeline, Dominion merely stated that “[the] 

Greensville County Power Station site will also have access to another interstate 

pipeline, the Atlantic Coast Pipeline (“ACP”), which is scheduled to commence 

service in 2018 . . . .”
68

 

To date, Dominion Virginia Power has not applied for or obtained approval 

to construct any new natural gas-fired facilities, much less any plant that will rely 
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exclusively on the Atlantic Coast Pipeline for fuel supply. Further, in its various 

Virginia State Corporation Commission proceedings, the utility has not even 

identified—much less sought approval for—a specific, future natural gas-fired 

generating project that will rely solely on the Atlantic Coast Pipeline for fuel 

supply. The Virginia State Corporation Commission approved Dominion Virginia 

Power’s 2016 integrated resource plan (IRP) only as a “planning document,” 

noting that its approval 

does not in any way create the slightest presumption that resource 

options contained in the approved IRP will be approved in a future 

certificate of public convenience and necessity, rate adjustment 

clause, fuel factor or other type of proceeding governed by different 

statutes.
69

 

 

In light of Dominion Virginia Power’s inflated projections of electricity 

demand and the lack of identification of—or approval for—any gas-fired 

resources that rely exclusively on the Atlantic Coast Pipeline, the Commission 

must carefully and thoroughly scrutinize Atlantic’s claims of necessity for its 

project.  

3. The draft EIS fails to analyze whether Duke Energy Carolinas and 

Duke Energy Progress need gas from the Atlantic Coast Pipeline to 

meet electricity demand in their service territories. 

                                                 

69
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As discussed previously, Duke Energy, through its Gas Utilities and 

Infrastructure segment, is a 47 percent equity member of Atlantic Coast Pipeline, 

LLC, the entity that plans to build and own the proposed pipeline.
70

 Duke Energy 

owns two electric utilities in the Carolinas, Duke Energy Carolinas (“DEC”) and 

Duke Energy Progress (“DEP”). Duke justifies its decision to pursue development 

of the pipeline on a need that was identified back in 2014: According to recent 

testimony filed with the North Carolina Utilities Commission, in 2014, Duke 

Energy (DEC and DEP) identified a need for approximately 725,000 MMBtu/day 

of additional long-term natural gas transportation service.
71

 

Duke’s load growth projections have dropped considerably since 2014, 

casting doubt on whether the “need” for new natural gas transportation capacity 

remains—if it ever existed. In 2014, DEC projected summer peak load growth of 

1.4% and winter peak load growth of 1.5%, after energy efficiency impacts.
72

 By 

spring 2016, DEC’s projected growth rate for summer peak demand had dropped 

to 1.2%, while winter peak demand growth dropped to 1.3%.
73

 DEP’s 2014 load 

forecast showed a similar decrease: In 2014, DEP projected summer peak load 
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growth of 1.4% and winter peak load growth of 1.3%, after EE impacts,
74

 but by 

2016, DEP’s projected growth rate for summer peak demand had dropped to 1.1%, 

while winter peak demand growth remained at 1.3%.
75

 

Even these more modest 2016 load growth projections must be viewed with 

skepticism. For one thing, DEC and DEP each acknowledge in their most recent 

IRPs that “[t]he outlook for usage per customer is slightly negative to flat through 

much of the forecast horizon, so most of the growth is primarily due to customer 

increases.”
76

  

Historically, both DEC and DEP have over-estimated their load and energy 

forecasts, skewing high their assessment of future capacity and fuel needs. As 

observed by the Public Staff of the NCUC, a review of the load forecasts for 2010-

2016 in DEC’s 2009 IRP, compared with actual peak loads for those years, 

“indicates a forecast error of 4%, resulting in an average annual estimation of 629 

MW of demand.”
77

 DEC’s 2009 energy sales forecast was somewhat more 

accurate, but still reflects a 2% error rate.
78

 DEP’s pattern of high-balling its load 
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forecasts is even more glaring: a review of the peak load forecasts for years 2010-

2016 in DEP’s 2009 IRP “indicates a forecast error of 6%, resulting in an average 

annual overestimation of 766 MW.” DEP’s energy forecast from the 2009 IRP 

“also reflects a 6% error rate.”
79

 The discrepancy between projected and actual 

load growth raises serious questions about the 2014 load growth projections that 

formed the basis for Duke’s assessment of its need for additional firm natural gas 

transportation capacity, and its resulting decision to pursue approval of the 

pipeline. 

Additionally, DEC and DEP have declared for the first time in their 2016 

IRPs that each utility’s annual peak load now occurs in the winter, rather than in 

the summer—without fully justifying the change based on their data and analytical 

methodology.
80

 This failure to fully justify their shift to a winter-peaking 

paradigm, coupled with the potential for growth of renewable energy resources 

and energy efficiency, means that the Duke utilities may be planning to build 

wholly unnecessary natural gas capacity. For example, as the Public Staff of the 

NCUC pointed out in comments on the 2016 IRPs: 

[I]n the event that DEC’s estimated winter peak loads and 

temperatures are overstated and [its] summer peaks remain 

dominant, the lower growth in peak demands combined with the 

predicted increase in solar generation eliminates or significantly 
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reduces the need for 435 MW of combustion turbine CT capacity 

planned for 2025 in DEC’s IRP.
81

 

 

Moreover, even if their questionable load growth assertions could withstand 

scrutiny, Duke Energy’s operating utilities in the Carolinas do not need the 

Atlantic Coast Pipeline to supply fuel for their natural gas-fired power plants. The 

current targeted in-service date of the pipeline is 2019. Other than the already-

approved Lee gas plant scheduled to come online in 2018, DEC is not planning to 

put any new gas-fired power plants into service until 2022. DEC’s 2016 IRP 

shows that the only planned additions of new “undesignated” natural gas-fired 

capacity over the 15-year planning horizon are a 1,123 MW CC in 2023 and a 435 

MW CT in 2025-2026.
82

 Although DEP plans to build more natural gas plants 

than does DEC, only two would be added before 2026—a 1,123 MW CC in 2022 

and a 435 MW CT in 2023—with the other plants coming online in later years of 

the planning horizon.
83

 

Recent testimony filed by the Duke Energy executive responsible for 

natural gas procurement for DEC and DEP confirms that existing pipeline capacity 

is adequate to fuel its natural gas-fired power plants in the Carolinas: “Currently, 
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Duke Energy has agreements in place that provide firm transportation to eleven 

current and future gas generation facilities in North and South Carolina including 

all of Duke Energy’s current and approved CC facilities as well as several CT 

sites.”
84

 Tellingly, the DEC and DEP 2016 IRPs—despite devoting multiple pages 

and an entire appendix to a detailed discussion of the utilities’ natural gas fuel 

supply and procurement strategies—do not contain a single specific mention of the 

proposed pipeline.
85

  

4. The Commission embraces demand projections that are overly 

generalized and fails to consider the capacity of existing 

infrastructure to meet demand.  

The Commission embraces demand projections that are overly generalized, 

and it fails to evaluate the capacity of existing infrastructure to meet demand. The 

Commission reports that the “consumption of natural gas grew by 12 and 49 

percent, respectively in Virginia and North Carolina between 2010 and 2014” 

primarily as a result of the growth in gas-fired power plants.
86

 But the Commission 

offers no information about the quantity of gas that growth represents. 

Furthermore, it does not analyze the impact of that growth on the capacity of 

existing pipeline infrastructure or why that growth warrants a new pipeline. Nor 
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does the Commission explain why increased demand between 2010 and 2014 has 

any bearing on demand in 2018 or 2019, when this pipeline would be put into 

service if approved.  

According to the Commission, EIA projects that natural gas consumption 

will continue to grow “due to population growth, industrial consumption, and 

electric power generation.”
87

 But again, the Commission offers no analysis of 

these blanket statements, and it does not attempt to quantify the level of demand 

that would bear on the need for a new interstate natural gas pipeline delivering gas 

in Virginia and North Carolina.  

The Commission must give EIA’s Energy Outlook for 2017 a more 

thorough evaluation than the cursory and overly generalized statements about the 

demand for natural gas presented in the draft EIS. The primary purpose of the 

Atlantic Coast Pipeline will be to fuel gas-fired power plants in Virginia and North 

Carolina. According to the draft EIS, 79% of its capacity, approximately 1.185 

bcf/day, is committed to this purpose.
88

 Duke Energy Progress, Duke Energy 

Carolinas, and Virginia Power Services are the subscribers that will use their 

pipeline capacity for gas-fired power generation. Yet, these companies are not 

facing the same demand for new gas-fired generation that existed in 2014. 
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In EIA’s 2017 Energy Outlook, the reference case, i.e. a scenario reflecting 

improvements in known technologies and the views of leading economic 

forecasters and demographers,
89

 projects that nationally the demand for natural gas 

for electricity generation will decrease from 2015 to 2020 and will not return to 

2015 levels until approximately 2032. The national trend is also reflected in EIA’s 

analysis for the South Atlantic census region, a portion of the East Coast that 

includes Virginia and North Carolina. EIA projects decreasing demand for natural 

gas for electricity generation from 2015 to 2020 in this region with demand 

returning to 2015 levels after 2034. To explain these trends, EIA notes that the 

near-term decline in gas demand is driven by “strong growth in renewables 

generation and price competition with coal.”
90

 The bottom line is that EIA’s most 

recent projections of natural gas demand for electricity production, which, like 

PJM’s projections show a decrease in demand for natural gas, do not support 

Atlantic’s claims—new capacity is not needed until 2034 at the earliest. If demand 

projections continue to drop as they have in recent years, the need for new 

capacity may be many years distant. 

Moreover, the Commission fails to consider at all how demand projections 

affect the capacity of the existing natural gas infrastructure system. In 2016, a 
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study prepared by Synapse Energy Economics examined the implications for 

pipeline infrastructure resulting from increased demand for natural gas in Virginia, 

North Carolina, and South Carolina.
91

 Synapse concluded that the existing pipeline 

system and upgrades to that system already proposed, like the planned reversal of 

the Transco Mainstem, would provide enough gas to this three state region to meet 

demand even under an unlikely high-gas demand scenario.
92

 Synapse’s results are 

consistent with the conclusions, discussed below, from the Commission, PJM, and 

others that curtailments during the 2014 polar vortex were the result of multiple 

factors unrelated to pipeline capacity: this region has sufficient natural gas 

infrastructure capacity.  

Faced with the Commission’s overly generalized assertions that do not 

connect demand to capacity, the public is left with an unreasonable burden: It must 

either blindly accept these blanket statements that the project is needed or guess as 

to what might be the more complete story. The Commission has abdicated its 

NEPA obligation to provide the analysis of the expert agency for public comment 

in the draft EIS. 
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5. The Commission’s claim that the Atlantic Coast Pipeline will relieve 

capacity constraints is not supported. 

The analysis that followed the polar vortex of 2013-2014 does not support 

the Commission’s claim that the Atlantic Coast Pipeline will relieve capacity 

constraints. Project proponents have claimed that the cold weather during the 

winter of 2013-2014—the polar vortex—resulted in capacity constraints on the 

existing pipeline system that caused gas and electricty prices to spike.
93

 However, 

neither the Commission nor Atlantic explain how increased capacity would 

alleviate the problems encountered during the polar vortex, and the Commission 

has failed to provide its own analysis of that question in the draft EIS. 

It is now well-established that curtailments and price spikes during the 

polar vortex were the result of multiple factors, many of which were unrelated to 

pipeline capacity constraints.
94

 Commission staff reported that the “general 

consensus in the industry” is that the gas shortages and price spikes during the 

polar vortex were caused by the combination of: (i) “reduced hedging of natural 

gas” which exposed entities to volatile price fluctuations, (ii) depleted natural gas 

storage reserves, (iii) “market psychology,” (iv) the fact that “PJM committed 

certain natural gas-fired generation in advance of the normal process,” and (v) 

problems coordinating between gas providers and electric generators, including 
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“the misalignment of the power and natural gas trading days.”
95

 In addition, PJM 

reported that 76% of outages during the polar vortex were unrelated to gas supply, 

including 42% caused by equipment failure.
96

 Similarly, the North America 

Electric Reliability Corporation concluded that frozen equipment resulted in 50% 

of all outages during the polar vortex.
97

 Yet, the Commission ignores this body of 

evidence into issues associated with the polar vortex, including the results of its 

own investigation and the steps it has already taken to remedy these problems, in 

the draft EIS for the Atlantic Coast Pipeline. In doing so, the Commission 

misleads the public about the necessity for this project. 

6. The Commission ignores the rapidly dropping cost and increasing 

penentration of renewable energy technologies like solar, wind, and 

battery storage. 

The Commission ignores the rapidly dropping cost and increasing 

penetration of renewable energy technologies like solar, wind, and battery storage 

in the draft EIS. These technologies are poised to transform how the United States 

produces and distrubutes energy. Because the Atlantic Coast Pipeline would be an 
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investment in natural gas infrastructure that would operate for decades, the 

Commission cannot accurately assess the need for this project without taking into 

account these important energy trends.
98

  

The costs of renewables have dropped drastically in recent years and are 

expected to continue to drop as growing global demand translates into 

manufacturing and supply chain efficiencies. For example, the U.S. Department of 

Energy’s National Renewable Energy Laboratory (NREL) found that distributed 

solar photovoltaic (PV) system prices dropped by 12–19 percent nationwide in 

2013 and forecasted another reduction of 3–12 percent in 2014,
99

 depending on 

system location and market segment. These price drops are even greater than 

expected, such that utility-scale solar photovoltaic systems prices per watt are 59 

percent less than were projected as recently as 2010.
100

 Another estimate predicted 

an additional 40 percent drop in costs of solar power over the next three to four 

years.
101

 In 2014, the International Renewable Energy Agency (IRENA) released a 
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report finding that renewables such as biomass, hydropower, geothermal and 

onshore wind are all competitive with or cheaper than coal, oil and gas-fired 

power stations, even without financial support and despite falling oil prices.
102

 

That report found that the cost of solar PV equipment fell by 75 percent and the 

cost of wind generation by almost a third since the end of 2009, while utility scale 

solar PV system costs fell by about 50 percent on average since 2010.
103

 The price 

declines for clean energy sources have only continued since then.
104

 

Indeed, Dominion’s own 2016 Levelized Cost of Electricity (LCOE) 

analysis in its 2016 Integrated Resource Plan shows that solar photovoltaic (PV) is 

now the cheapest form of generation available in almost every scenario 

assessed.
105

 LCOE reflects the real-dollar cost per megawatt-produced by building 

and operating a resource and is thus “a convenient summary measure of the 
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overall competitiveness of different generating technologies.”
106

 This analysis 

shows that, at a 25% capacity factor, new solar PV costs $171/kilowatt-year, 

roughly half as much as the next cheapest source. Moreover, the 25% capacity 

factor that Dominion used for solar PV is quite low and likely skews its cost 

analysis to disfavor that resource. In contrast, the 2016 Integrated Resource Plan 

for Appalachian Power used a 38% capacity factor for solar PV.
107

 The higher the 

capacity factor, the more energy can be derived from the same resource, thus 

causing the price per kW-year to drop even further. 

Those renewable resources are ready to be added to the generation mix 

right now, and do not pose any significant grid integration challenges. A study 

conducted by General Electric for PJM Interconnection, the grid operator that 

covers Virginia & West Virginia, concludes that PJM won't have any trouble 

integrating up to 30% renewable energy into its grid.
108

 That level far exceeds any 

reasonable forecast of increased electric generation demand in the foreseeable 

future, such that any proposed expansion in gas-fired generation could be met with 
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renewable without any adverse impact to grid stability. Indeed, the study predicts 

that 39% of new renewables will displace gas-fired units within the PJM grid.
109

 

FERC’s failure to account for these trends undermines its reliance on future 

projected demand growth for new gas-fired generation to demonstrate need for the 

ACP. 

B. The Commission’s reliance on untested, inaccurate, and incomplete 

information about the market demand for the Atlantic Coast Pipeline 

biases its analysis and skews public review.  

The Commission’s reliance on untested, inaccurate, and incomplete 

information about the market demand for the Atlantic Coast Pipeline permeates 

the draft EIS. Far from harmless, this flaw allows the agency to brush aside serious 

environmental impacts as insignificant.
110

 For example, the Commission 

concludes the effects, including Atlantic’s proposals to (i) cross 84 miles of steep 

slopes with high landslide potential,
111

 (ii) build construction platforms by blasting 

away the ridgeline along miles of mountain ridges,
112

 and (iii) level a permanent 

pipeline corridor through twenty-one miles of intact forestland of the George 

Washington and Monongahela National Forests
113

 can be reduced to “less-than-
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significant” levels. As observed earlier, it reached this conclusion even before it 

had analyzed necessary information. 

The Commission relies on the untested, inaccurate, and incomplete 

information on market demand for the pipeline to give terse treatment to important 

alternatives, including the “no action” alternative and the use of available capacity 

in existing pipeline infrastructure.
114

 Under NEPA, the alternatives analysis is the 

“heart of the environmental impact statement,”
115

 and requires that agencies 

“rigorously explore and objectively evaluate” all reasonable alternatives.
116

 Here, 

the Commission rejected the “no-action alternative,” seemingly concluding that it 

must approve the project because the pipeline is necessary to meet growing gas 

demand and to avoid supply constraints.
117

 Yet nowhere has the Commission 

independently evaluated those claims of necessity from Atlantic, or even 

acknowledged the existence of contrary information. 

The Commission’s bias in accepting Atlantic’s claims that its pipeline is 

needed also allows it to dismiss existing infrastructure system alternatives with 

little or no analysis. While the draft EIS lists Transco pipelines as a system 

alternative, it fails to mention the slated reversal of the Transco Mainstem, the 
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largest North-South pipeline on the East Coast, or that the Commission approved 

the project that would complete the reversal earlier this year.
118

 Moreover, the 

subscribers to the approved reversal, which would move 1.7 bcf/day of Marcellus 

gas into the Southeast, are gas producers and marketers looking for customers—in 

other words, this approved project would move more Marcellus gas into the 

Southeast than the Atlantic Coast Pipeline.
119

 The existing Columbia pipeline 

network is another important system alternative that the Commission summarily 

dismisses.
120

 It is well-established that existing pipeline systems can move gas at 

lower costs than new, greenfield infrastructure, even with upgrades and 

modifications. Because they offer significantly lower environmental impacts than 

new infrastructure and because they can reduce costs for ratepayers, the 

Commission must thoroughly investigate and compare system alternatives to the 

Atlantic Coast Pipeline. As discussed earlier, Synapse Energy Economics 

concluded that that existing infrastructure, with modifications and upgrades 

already proposed, could meet demand for natural gas in Virginia, North Carolina, 

and South Carolina, through 2030 even under a high-gas demand scenario.
121
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Finally, the Commission’s reliance on Atlantic’s claims of necessity 

misleads the public by framing the project as necessary, when, in fact, no 

agency—not the Commission and not the state public utilities commissions of 

Virginia and North Carolina—has made that finding. In doing so, the Commission 

deprives the public of an opportunity to understand and comment on a complete 

and fair analysis of the actual need for the Atlantic Coast Pipeline and a robust 

consideration of its impacts and viable alternatives to the project. The public 

cannot fairly weigh the need for the project against its environmental impacts 

because the Commission has only told one side of the story in its draft EIS. 

Conservation Groups are not the only parties to recognize this critical 

defect in the Commission’s analysis. In its comments on the proposed Mountain 

Valley Pipeline, which, like the Atlantic Coast Pipeline would deliver Marcellus 

gas to the Southeast, the Environmental Protection Agency wrote that the agency 

“is concerned that the deferring evaluation of need may compromise the NEPA 

process.”
122

 EPA encouraged the Commission to include analysis of project need 

in its EIS, to provide “transparency and disclosure” for the public, to provide an 

opportunity for the public to comment on the analysis, and to allow a robust 

assessment and comparison of alternatives.
123

 It emphasized that “[e]stablishing a 
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project need is critical to help determine alternatives that should be studied” in an 

EIS, a position that is well-grounded in NEPA precedent.
124

 

Indeed, the former Chairman of the Commission itself has recognized the 

problems with FERC’s reliance on precedent agreements, without a more in-depth 

market analysis, in determining whether a project is needed. In a recently released 

separate statement in FERC Docket No. CP15-115, then-Chairman Norman Bay 

encouraged FERC to reconsider how it establishes need in its certificate reviews 

under section 7(c) of the Natural Gas Act.  Chairman Bay explained that the 

Commission’s reliance on signed precedent agreements may not take into account 

a variety of considerations, including “whether the precedent agreements are 

largely signed by affiliates” and therefore other long-term issues—such as 

protecting against ratepayer-funded overbuild—should be considered.
125

 Former 

Chairman Bay’s statement makes even clearer that FERC may not look at affiliate 

contracts in isolation when determining the need for a project under NEPA. 

III. The draft EIS’s consideration of impacts to the George Washington 

and Monongahela National Forests is insufficient. 

 

A. Introduction  
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The proposed route of the Atlantic Coast Pipeline would cross 21 miles of 

National Forest Service (NFS) lands, including 5 miles of the Monongahela 

National Forest (MNF) in Pocahontas County, West Virginia, and 16 miles of the 

George Washington National Forest (GWNF) through Augusta, Bath, and 

Highland Counties in Virginia.
126

 As discussed throughout these comments, this 

stretch of the proposed route through two national forests would cross exceptional 

terrain characteristic of the central Appalachians: steep slopes susceptible to 

landslides, pristine headwaters, and karst topography replete with caves and 

sinkholes.
127

  

The U.S. Forest Service has expressed concerns about the feasibility of and 

environmental impacts surrounding the construction, operation, and maintenance 

of a large interstate natural gas pipeline through terrain so ill-suited to such a 

project.
128

 We share those concerns, and the inadequate consideration of these 

crucial issues in the draft EIS does little to allay them.   
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Pursuant to the Mineral Leasing Act of 1920 and applicable federal 

regulations, Atlantic must receive approval for a Special Use Permit (SUP) from 

the Forest Service to obtain a right-of-way to construct and operate the Atlantic 

Coast Pipeline on NFS lands.
 129

 Atlantic applied for the required SUP on 

November 12, 2015.
130

 If approved, the pipeline right-of-way would be authorized 

by a temporary SUP that would cover the clearing and construction phase, 

followed by a long-term SUP for ongoing pipeline maintenance for up to 50 

years.
131

 The final SUP would reflect the location of the pipeline, an associated 

53.5-foot wide maintenance corridor, and any access roads on federal lands.
132

   

As noted in the draft EIS, the Forest Service “will use this EIS to review the 

project in accordance with applicable regulations,” including those pursuant to the 

National Forest Management Act (NFMA), as well as to decide whether to issue a 

SUP.
133

 For the reasons discussed in this section, this draft EIS fails to provide an 

adequate basis for the Forest Service’s decisions. Given the deficiencies 

throughout the draft EIS as a whole, the proper remedy is for the Commission to 
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issue a revised draft EIS for public comment, as discussed in Section I. However, 

should the Commission fail to do so, the Forest Service should at a minimum 

release a revised supplemental draft EIS to remedy the deficiencies that relate to 

the Forest Service’s decision-making process.  

As a cooperating agency, the Forest Service may adopt the draft EIS issued 

by the Commission on December 30, 2016 without recirculating it if, “after an 

independent review of the statement,” the Forest Service concludes that its 

comments and suggestions have been satisfied.
134

 Given the dearth of essential 

information in the draft EIS related to impacts to the MNF and GWNF, we urge 

the Forest Service not to adopt this draft EIS.  Instead, the Forest Service should 

issue a revised draft EIS for the SUP, associated plan amendments, and other 

impacts to the MNF and GWNF, based on complete information and an adequate 

assessment of the environmental impacts of the Atlantic Coast Pipeline’s proposed 

route through the national forests, and provide that revised draft EIS for public 

review and comment.  

The Forest Service clearly has the authority and the obligation to revise the 

National Forest analysis in this draft EIS and to issue a supplemental draft for 

public comment. Only then will the Forest Service have the information it needs to 

make a reasoned decision and the public the tools needed to comment in a 
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meaningful way on the impacts on the national forests and the sufficiency of 

Atlantic’s proposed mitigation measures.  

B. The draft EIS is insufficient due to crucial missing and inadequate 

information provided by Atlantic.   

The most significant problem in the draft EIS with respect to the proposed 

route through the MNF and GWNF stems not from an inadequate analysis on the 

part of the Forest Service, but from Atlantic’s failure to timely submit critical 

information that would have provided the Forest Service the information it needs 

to adequately assess impacts to the National Forests and for the public to comment 

on that assessment.  

A key purpose of NEPA is “to ensure that federal agencies are fully aware 

of the impact of their decisions on the environment.”
135

 In order to satisfy NEPA 

requirements, “[a] properly prepared EIS” must “ensure[] that federal agencies 
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have sufficiently detailed information to decide whether to proceed with an action 

in light of potential environmental consequences.”
136

 To pass muster under NEPA, 

a reviewing agency must take a “hard look” at the environmental consequences of 

a proposed project.
137

 But an agency cannot take a “hard look” if it lacks essential 

information on which to base its assessment of impacts. When a draft EIS “is so 

inadequate as to preclude meaningful analysis, [an] agency shall prepare and 

circulate a revised draft of the appropriate portion.”
138

 Further, an agency must 

prepare a supplemental draft EIS when there are “significant new circumstances or 

information relevant to environmental concerns and bearing on the proposed 

action or its impacts.”
139

 Due to the inadequacy of information provided by 

Atlantic, the portion of the draft EIS for the Atlantic Coast Pipeline addressing 

issues that would affect the MNF and GWNF is so inadequate that it precludes 

meaningful analysis—by the Forest Service and by the public. And the thousands 

of pages of new information Atlantic has submitted since the draft EIS was 

issued—some of it crucial to the analysis of this project—must be assessed by the 

agencies so the public may comment meaningfully on it.  
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We recognize that not all missing or incomplete information in a draft EIS 

is so crucial to the analysis that it thwarts an agency’s ability to take a “hard look” 

at the environmental impacts of a proposed project. Courts have consistently held 

that a deficiency in an EIS that may be characterized as a “fly speck,” or minor 

deficiency, is not sufficient to support a finding that an EIS is inadequate.
140

 

Indeed, principles of efficiency and reason would counsel against a requirement 

that would force agencies to issue a revised or supplemental draft EIS every time a 

small amount of non-essential information were omitted from a draft EIS. But 

here, there is no doubt that the Forest Service lacked the sufficiently detailed 

information it needed to inform a “hard look” at the time the draft EIS was issued. 

The nature of the missing and insufficient information in this draft EIS constitutes 

far more than a mere “fly speck.”
141

 Rather, it is precisely the crucial information 

the Forest Service needs to make an informed decision whether to grant or deny 

Atlantic’s application for a special use permit and whether to amend the MNF and 

GWNF forest plans. Far from being a “fly speck,” missing information like the 

feasibility of drilling under the Blue Ridge or constructing a 42-inch pipeline 

across very steep slopes susceptible to landslides is absolutely indispensable to the 
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Forest Service’s decision.  For these reasons, the draft EIS is legally inadequate 

under NEPA and must be revised or supplemented.
142

  

As discussed below, the Forest Service itself recognizes the crucial nature 

of the missing and inadequate information in the draft EIS, noting that “[t]he 

direct, indirect, and cumulative effects related to” several proposed and potential 

forest plan amendments could not be determined because Atlantic had failed to 

provide sufficient information.
143

 We urge the Forest Service to decline to adopt 

the December 30, 2016 draft EIS and to issue a revised draft EIS assessing the 

impacts of a SUP and amendments to the forest plans based on complete 

information from Atlantic.  

This is the only proper course available, as neither the Forest Service nor 

the Commission could accept and rely upon this draft EIS to meet the agencies’ 

legal obligations.  This draft EIS, which on its own face expressly acknowledges 

that it is incomplete and inadequate on highly relevant, material issues, cannot 

satisfy NEPA requirements to provide meaningful opportunities for public 

comment and to inform decision-makers before decisions are made.  Any attempts 
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to issue a final EIS and decisions without first providing a revised draft EIS with 

complete information and analysis and offering that revised draft for public 

comments would clearly put the cart before the horse, in violation of basic NEPA 

principles.   

In addition to concluding in the draft EIS itself that it had insufficient 

information on which to base an assessment of environmental impacts of the 

proposed route through the national forests, the Forest Service has also recognized 

the insufficiency of information in a November 28, 2016, letter to the 

Commission.  The letter notified the Commission that the Forest Service does not 

concur with the draft permitting timetable setting the final completion date for 

consideration of the SUP application as September 28, 2017.
144

 In addition to 

detailing its own required administrative review process that would extend the 

Forest Service’s decision process past the prospective timeframe set forth by the 

Commission, the Forest Service noted that its ability to adhere to any timetable is 

contingent on receipt of adequate data and analysis from the Commission and 

Atlantic.
145

  

As an example of the type of missing information in question, in its 

November 2016 letter, the Forest Service cited to perhaps the most troublesome 

deficiency—a lack of information regarding Atlantic’s plans to construct the 
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pipeline on steep and very steep slopes on both national forests. The Forest 

Service warned in its letter that this “lack of essential information hinders the 

Forest Service’s ability to provide a definitive completion date for the decision.”
146

 

It also limited the Forest Service’s ability to complete an adequate analysis in the 

draft EIS.  

This lack of sufficient information persists despite the Forest Service’s 

efforts to obtain the information from Atlantic. On October 24, 2016, the Forest 

Service submitted an information request to Atlantic for site-specific design of 

stabilization measures in high-hazard portions of the proposed route on or in close 

proximity to the MNF and GWNF.
147

 Citing the “very challenging terrain” of the 

central Appalachians, the Forest Service expressed concern about precisely how 

Atlantic will handle steep slopes, the presence of headwater streams, geologic 

formations with high slippage (landslide) potential, highly erodible soils, and the 

presence of high-value natural resources downslope of high hazard areas.
148

 The 

Forest Service also noted that such concerns were compounded by high annual 

rates of precipitation and the potential for extreme precipitation events.
149

 Further, 

the Forest Service pointed out that similar hazards on smaller pipelines in the 
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central Appalachians have led to slope failures, erosion and sediment incidents, 

and damage to aquatic resources. Since these consequences attended even smaller 

pipelines, the Forest Service expressed the inevitable concern that the Atlantic 

Coast Pipeline could present a high risk of failure leading to damage to forest 

lands and waters.  

In its October 2016 request, the Forest Service noted that while Atlantic 

had initially claimed it would implement “best in class” slope stabilization and 

erosion/sedimentation control measures, all Atlantic had provided to date was 

“general descriptions and conceptual drawings.”
150

 In this request and in other 

formal and informal communications, the Forest Service has asked Atlantic to 

provide more than general schematics: Atlantic must file documentation of the 

effectiveness of these purportedly “best in class” techniques.
151

 The Forest Service 

provided Atlantic a list of specific requested information, including anticipated 

hazards, how Atlantic plans to minimize those hazards, specific design plans, 

short-term and long-term measures, and disclosure of potential natural resource 

impacts in the event of a failure.
152

  

The Forest Service’s request for more specific mitigation measures is 

supported by the relevant case law. An EIS must contain a “reasonably complete 
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discussion of possible mitigation measures,” and such a discussion cannot rely on 

an applicant’s general assurance of the implementation of “best management 

practices” or, in this case, “best in class” methods.
153

 Atlantic would have the 

Forest Service rely on just such general assurances, but the Forest Service has 

rightly demanded that Atlantic provide evidence not only that it will implement 

“best in class” methods, but that those methods will actually work. 

As of the issuance of the draft EIS in late December 2016, Atlantic had 

failed to provide the requested information to the Forest Service, despite being 

given ample time in which to do so. On February 22, 2017, James Thompson, a 

third-party reviewer for the Atlantic Coast Pipeline under contract with the MNF 

wrote a letter to Clyde Thompson, the MNF Forest Supervisor, detailing his deep 

concern about Atlantic’s failure to respond to the Forest Service’s crucial 

information requests.
154

 Citing Atlantic’s “lack of transparency and 

responsiveness,” Thompson emphasized that despite “repeated requests” between 

November 2016 and February 2017—after the Forest Service requested the high 

hazard site-specific information—Atlantic has failed to provide information that is 
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“necessary to adequately assess the environmental effects” of the Atlantic Coast 

Pipeline.
155

  

The Forest Service and Thompson have both described the missing 

information as “essential” and “necessary.” Without it, the Forest Service cannot 

adequately assess the impacts of permitting Atlantic to construct the Atlantic 

Coast Pipeline across NFS lands. The draft EIS is therefore incomplete with 

respect to the information needed to inform the Forest Service’s decision whether 

to grant a SUP, and a new draft EIS must be issued once the Forest Service has 

complete information and has conducted the assessment required by NEPA.  

Not only does the inadequate draft EIS fail to inform agency 

decisionmaking, it thwarts meaningful public participation in the process. We are 

aware, as discussed in Section I, that Atlantic has continued to submit large 

volumes of information months after the draft EIS was published. Given the 

quantity and technical detail of much of this miscellaneous, out-of-context, raw 

data, the public is of course unable to perform even a cursory, let alone 

meaningful, review of this material.
156

 Our brief review of some of this 

supplemental documentation indicates that Atlantic has recently submitted 

responses to the Forest Service’s request with respect to two of the ten sites. But 
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the fundamental principle is that the public must be afforded an opportunity to 

comment—on the underlying data if it wishes, but especially on an environmental 

statement’s synthesis of this data and on the Forest Service’s expert agency 

analysis of that information. This information, which the Forest Service requested 

in October, is indispensable to an adequate analysis to determine whether the 

Atlantic Coast Pipeline should be permitted on National Forest lands. A revised 

draft EIS must include the Forest Service’s analysis of any essential information 

submitted after the draft EIS was published, including that related to high hazard 

sites.  

Further, the Forest Service should wait to issue a revised draft EIS until 

Atlantic has responded to all ten high hazard requests, which themselves represent 

only a sampling of the difficult sites across the MNF and GWNF. These sites were 

selected by the Forest Service to serve as “merely representative sites” to 

demonstrate whether stability can in fact be maintained for the purpose of making 

a preliminary determination of Forest Plan consistency.
157

 Atlantic must submit 

the requested information and the public must be given the opportunity to 

comment on the Forest Service’s consideration of that information. Without that 

information, the portion of the draft EIS addressing the SUP request and proposed 

and potential forest plan amendments is necessarily incomplete, the Forest Service 
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lacks the necessary information on which to base a decision, and the public’s 

opportunity to comment meaningfully is thwarted.  

In addition to the general inadequacy of the draft EIS under NEPA, the fact 

that the draft EIS lacks essential information pervades these comments and 

implicates at least three broad concerns related to issuance of a SUP. First, 

approval of Atlantic’s request would require the Forest Service to approve both 

plan- and project-specific amendments to the Monongahela and George 

Washington National Forests forest plans. The analysis presented in the draft EIS 

does not justify any of the proposed or potential amendments because the analysis 

is based on inadequate information and therefore would violate NEPA and prevent 

the Forest Service from assessing its obligations under the NFMA, if not revised 

and improved. Second, in order to qualify for a SUP, Atlantic needs to 

demonstrate technical feasibility of the proposed Atlantic Coast Pipeline. Because 

Atlantic has failed to respond to the Forest Service’s requests for site-specific 

design stabilization measures in high-hazard locations along the proposed route, 

the Forest Service is unable to make a determination of technical feasibility. 

Finally, the Forest Service must reject any proposal that is not in the public 

interest. Atlantic has failed to demonstrate that the Atlantic Coast Pipeline is in the 

public interest as interpreted by Forest Service regulations. 

While Atlantic has developed a draft Construction, Operations, and 

Maintenance (COM) Plan that describes how Atlantic would operate on Forest 

Service lands to avoid and minimize impacts, only a draft of that plan was 
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available at the time the draft EIS was issued.
158

 The MNF and GWNF are still 

reviewing the Plan, which contains gaps identified by the draft EIS, including 

information regarding access roads on the National Forests and construction plans 

during migratory bird season.
159

 Atlantic must file a revised COM Plan that 

addresses these deficiencies, but as discussed in these comments, the crucial 

missing information identified in the draft EIS should have been incorporated into 

the draft EIS so as to provide a basis for meaningful public comment. Once 

Atlantic submits a revised COM Plan as required, a revised draft EIS must also be 

issued to allow the public adequate opportunity for comment.  

Finally, the draft EIS is insufficient with respect to several specific 

concerns, including impacts to the Browns Pond Special Biological Area and 

impacts to the proposed Shenandoah Mountain National Scenic Area. 

C. The draft EIS does not contain a sufficient analysis of the impacts of 

proposed and potential amendments to the MNF and GWNF forest 

plans. 

Land and Resource Management Plans (LRMPs or forest plans), including 

the LRMPs for the GWNF and MNF, are devised to meet the Forest Service’s 
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obligations under the National Forest Management Act (NFMA) of 1976.
160

 The 

LRMP for the Monongahela National Forest was revised in 2006, and the LRMP 

for the George Washington National Forest in 2014.  

To qualify for a SUP, Forest Service regulations provide that a proposed 

use must either be consistent with the applicable LRMP for the affected Forest or 

be made consistent with the Plan.
161

  When a proposed project would be 

inconsistent with the applicable LRMP, the Forest Service can respond in one of 

four ways: i) modify the proposed project to make it consistent with the Plan; ii) 

reject the proposal; iii) amend the plan so that the project will be consistent with 

the Plan as amended; or iv) amend the plan contemporaneously with the approval 

of the project or activity so the project will be consistent with the plan as 

amended.
162

 The latter option can be limited to apply only to the proposed 

project.
163

  

Here, the Forest Service has determined that before it could grant Atlantic’s 

SUP, it would need to amend the LRMPs for both the MNF and the GWNF.
164

 

The process for amending a forest plan includes preliminary identification of the 

                                                 

160
 16 U.S.C. §§ 1600-1687. 

161
 36 C.F.R. § 251.54(e)(1)(ii).  

162
 Id. § 219.15(c)(1)-(4).  

163
 Id.  

164
 DEIS at 4-356 to 4-357.  



 62 

need to change the plan, development of a proposed amendment, consideration of 

the environmental effects of the proposal, providing an opportunity to comment on 

the proposed amendment, providing an opportunity to object before the proposal is 

approved, and approval of the plan amendment.
165

 The draft EIS for the Atlantic 

Coast Pipeline must provide the public an opportunity to comment on the 

proposed amendments, but the lack of information provided by Atlantic and 

consequent lack of analysis in the draft EIS renders it impossible for the public to 

comment meaningfully during the planning phase as required by federal 

regulations
166

 implementing the NFMA and by NEPA. 

Because the draft EIS is inadequate due to its failure to provide the Forest 

Service with sufficiently detailed information on which to base an assessment of 

impacts and a decision, the draft EIS also fails to provide an adequate basis for 

public comment—the other fundamental purpose of NEPA.
167

 Due to the lack of 

adequate assessment of environmental impacts, the public is unable to comment 

effectively on much of the Forest Service’s analysis of the impacts of proposed 

and potential amendments to the LRMPs for the MNF and GWNF. 
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When deciding whether to amend a forest plan, the Forest Service must 

also ensure that any amendments comport with the agency’s substantive statutory 

obligations under the NFMA.
168

 Because forest plan components implement the 

agency’s substantive obligations under the NFMA and its regulations, the agency 

must ensure that it can still meet its NFMA obligations if the plan is changed or an 

activity is excepted from certain plan requirements.  Not only does Atlantic’s 

failure to provide critical requested information render it impossible for the Forest 

Service to assess environmental impacts as required under NEPA, but it also 

prevents the Forest Service from determining whether the agency has met its 

NFMA obligations.  

The Forest Service must also address certain requirements of the 2012 rules 

for forest planning and management.  In 2012, for the first time since 1982, the 

Forest Service issued an updated forest planning rule (the 2012 Planning Rule).
169

 

The 2012 Planning Rule includes the substantive requirements that must be met by 

forest plans developed or revised under the 2012 Rule.
170

 These substantive 

requirements cover sustainability, diversity of plant and animal communities, 

multiple uses, and timber requirements based on the NFMA.
171

 In 2016, the Forest 
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Service amended the 2012 Rule, in part to clarify how the 2012 Rule’s substantive 

requirements apply when existing forest plans, developed under the prior 1982 

rules, are being amended.
172

 While the 2012 Rule gives the responsible official 

discretion “to tailor the scope and scale of an amendment to reflect the need to 

change the plan,” that discretion is “not unbounded.”
173

 Rather, the responsible 

official must determine which of the 2012 Rule’s substantive requirements are 

“directly related” to the plan direction being amended and tailor the amendment to 

meet those requirements.
174

 There is no indication in the draft EIS that the Forest 

Service has assessed whether and how the 2012 Rule requirements apply to the 

proposed plan amendments or informed the public. The Forest Service will be 

unable to do so without sufficient information from Atlantic.  

If the Forest Service ultimately decides to amend the MNF and GWNF 

LRMPs, it must determine that the amendments and activities those amendments 

allow still comply with the fundamental, underlying substantive requirements 

established by the NFMA and its regulations. In light of the insufficient 

information available to the Forest Service when the draft EIS was issued, the 

Forest Service lacks adequate information to make and to support any such 
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determination. The draft EIS is therefore legally insufficient, insofar as it does not 

provide a sufficient basis on which the Forest Service can determine compliance 

with the substantive requirements of the NFMA and its regulations. 

1. The potential amendment to the Monongahela National Forest 

LRMP allowing exceedance of soil and water standards is not 

justified by the draft EIS.  

Construction of the Atlantic Coast Pipeline through the MNF would 

potentially require one “project-specific amendment” that would not apply to or 

authorize other projects.  While the MNF does not have an LRMP direction 

requiring a plan amendment to reallocate prescriptions as does the GWNF 

LRMP,
175

 the potential amendment would allow Atlantic to exceed two forest-

wide standards for soils and water during the construction phase. The first 

standard, SW06, requires severe rutting from management activities to be confined 

to less than 5 percent of an activity area.
176

 The second standard, SW07, limits the 

use of wheeled or tracked motorized equipment on steep slopes (40 to 50 percent), 

very steep slopes (more than 50 percent), soils susceptible to landslides, soils that 

are either commonly wet at or near the surface during a considerable part of the 

year, and soils highly susceptible to compaction.
177
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The relaxation of these forest-wide standards would affect three 

management prescriptions:  

 MNF Management Rx 3.0 – Vegetation Diversity Emphasis: Covers a 

diversity of landforms and ecosystems across the forest. These areas are 

managed to provide age class diversity and sustainable timber production; a 

variety of forest scenery; habitat for a variety of wildlife species; and a 

primarily motorized recreation environment. Pipeline (utility corridor) and 

road construction are not prohibited in this Rx area. 

 MNF Management Rx 4.1 – Spruce and Spruce-Hardwood Ecosystem 

Management: Spruce and Spruce-Hardwood Ecosystem Management areas 

focus on restoration and management of disjunctive red spruce and spruce-

hardwood communities of the central Appalachians. This community has 

been greatly reduced and altered from its former extent, composition, and 

structure, primarily due to exploitative management that occurred prior to 

the establishment of the MNF. The forest now contains most of the 

remaining acreage of central Appalachian spruce and spruce-hardwood 

forest, as well as most of the acreage upon which it formerly occurred. 

Therefore, the forest bears primary responsibility for the restoration and 

management of this unique community. These areas emphasize restoration 

of the spruce and spruce-hardwood communities, and the recovery of the 

threatened and endangered species and other species of concern associated 

with them. 

 MNF Management Rx 6.1 – Wildlife Habitat Emphasis: Areas where 

vegetation management is used to enhance a variety of wildlife habitat. 

These areas are managed to provide a sustainable production of mast and 

other plant species that benefit wildlife, restore pine-oak and oak-hickory 

communities, restrict motorized access and provide a network of security 

areas [to] reduce disturbance to wildlife, provide a primarily non-motorized 

recreational setting, and provide a mix of forest products. Road 

construction and utility corridors are allowed in the Rx area with 

parameters.
178
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Forest plans and their standards are designed to implement the requirements 

of the NFMA. The applicable NFMA regulations require every plan to contain 

certain components, including standards. A standard is defined in the regulations 

as “a mandatory constraint on project and activity decisionmaking, established to 

help achieve or maintain the desired conditions, to avoid or mitigate undesirable 

effects, or to meet applicable legal requirements.”
179

  

These soil and water standards were developed to implement the underlying 

requirement that the national forest management protects watershed functions and 

does not impair the productivity of the land.”
180

 Because these standards 

implement the NFMA, the Forest Service does not have the authority to simply 

waive the standards by amending the forest plan without determining which 

substantive requirements apply and without adhering to the substantive 

requirements imposed by the NFMA and applicable regulations.
181

 Rather, the 
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Forest Service must determine whether Atlantic can exceed existing standards, yet 

still satisfy the substantive requirements of the NFMA and ensure that the Forest 

Service meets its fundamental obligations to protect soil and water resources. The 

information provided in the draft EIS is not sufficient to allow the Forest Service 

to make such a determination.  

Nor is the information contained in the draft EIS sufficient to allow the 

Forest Service, or the public, to assess the environmental impacts of allowing 

Atlantic to exceed these two forest-wide standards. As of the publication of the 

draft EIS, “[t]he direct, indirect, and cumulative effects related to MNF Potential 

Amendment 1” could not be determined because Atlantic had failed to provide 

sufficient information.
182

 The draft EIS notes that impacts of the potential 

amendment could not be determined until Atlantic revised its COM Plan and an 

effects analysis was completed related to sedimentation, impacts on riparian areas, 

and other resources.
183

 The high hazard site-specific location requested by the 

Forest Service in October 2016 is particularly relevant to the question whether 

Atlantic should be permitted to exceed SW07. Four of the ten sites selected by the 

Forest Service are on or in close proximity to the MNF, and all four sites feature 

“very steep” slopes
184

—defined by the MNF LRMP as more than 50 percent.
185

 In 
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fact, the slopes selected by the Forest Service for analysis all range from 60 

percent to more than 100 percent.
186

 SW07 prohibits the use of wheeled or tracked 

motorized equipment on very steep slopes such as these without recommendations 

from an interdisciplinary team review and line officer approval.
187

  

In addition, as discussed above, Atlantic’s promises to use “best in class” 

methodology are not sufficient to overcome these deficiencies: Atlantic must 

demonstrate the effectiveness of their proposed mitigation methods.
188

 As of the 

publication of the draft EIS, Atlantic had failed to do so. Without that information, 

the Forest Service cannot waive these standards. Without crucial information 

pertaining to Atlantic’s plans for construction in high hazard locations, the Forest 

Service is unable to determine the impacts associated with exceedances of SW06 

or SW07. As assessment of environmental impacts is of course crucial to a valid 
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NEPA analysis an assessment of obligations under the NFMA, providing 

additional support for the issuance of a revised draft EIS.  

2. The proposed and potential amendments to the George Washington 

National Forest LRMP are not justified by the draft EIS.  

Construction through the GWNF would require both project-specific and 

plan-level amendments. The proposed plan-level amendment would reallocate 

104.2 acres of national forest land to the Management Prescription 5C—

Designated Utility Corridors.
189

 The land affected would include 7 acres converted 

from Prescription 7E1—Dispersed Recreation Areas and 96 acres from 

Prescription 13—Mosaics of Habitat.
190

  

The proposed and potential project-specific amendments would allow 

Atlantic to exceed soil conditions and riparian conditions during construction, 

cross the Appalachian National Scenic Trail, remove old growth trees in the 

construction corridor, construct an access road through an Eligible Recreation 

River Corridor for the Cowpasture River and the Browns Pond Special Biological 

Area, and temporarily violate Scenic Integrity Objectives.  
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a. Proposed amendment 1 to the GWNF LRMP is not justified by 

the draft EIS because a newly designated 5C corridor could not 

support future utility development. 

Atlantic seeks a plan-level amendment that would reallocate 104.2 acres to 

Rx 5C—Designated Utility Corridors. 96 of those acres are currently designated as 

Rx 13—Mosaics of Habitat, and the remaining 4 acres as designated as Rx 7E1—

Dispersed Recreation Areas. Under the GWNF Plan, designated utility corridors 

“serve a public benefit by providing a reliable supply of electricity, natural gas, or 

water essential to local, regional, and national economies.”
 191

 Several concerns 

arise with respect to this proposed amendment.  

First, the same lack of crucial information discussed above renders it 

impossible for the Forest Service to adequately assess the environmental impacts 

of converting these 104.2 acres to Rx 5C or to assure that doing so does not violate 

Forest Service obligations under the NFMA. As noted in the draft EIS, the purpose 

of Designated Utility Corridors is, in part, “to minimize the negative 

environmental, social, and visual impacts that can be associated with long, linear 

corridors.”
192

 Without an adequate basis for determining the environmental 

impacts of constructing, operating, and maintaining the Atlantic Coast Pipeline in 

difficult terrain, the Forest Service cannot know whether reallocating these 104.2 

acres will minimize environmental impacts.  
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Further, the draft EIS recognizes that FW-243 emphasizes the Forest 

Service’s intent to “[d]evelop and use existing corridors and sites to their greatest 

potential in order to reduce the need for additional commitment of lands for these 

uses,” and provides that “[w]hen feasible, expansion of existing corridors and sites 

is preferable to designating new sites.
193

  The draft EIS does not adequately 

consider alternatives to the proposed new corridor and new pipeline, particularly 

the alternatives of using already-existing natural gas pipelines to meet the alleged 

demand for natural gas (as discussed further in Section II of these comments) or 

siting the proposed new pipeline within existing utility corridors.    

Moreover, if Proposed Amendment 1 is approved and 104.2 acres are 

reallocated to a 5C designation, it is unlikely that the new corridor would be used 

to site infrastructure in the future.  

The draft EIS for the Mountain Valley Pipeline (MVP) considered a “two 

pipelines – one route” alternative that would have collocated the Atlantic Coast 

and Mountain Valley Pipelines along the current proposed Atlantic Coast Pipeline 

route.
194

 However, that alternative was rejected on the basis that “there is 

insufficient space along the narrow ridgelines to accommodate two parallel 42-

inch-diameter parallel pipelines.”
195

 As noted in the draft EIS for the pipeline, 
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82% of the pipeline corridor in the MNF and GWNF would be located on 

ridgetops.
196

 And while the draft EIS for the Mountain Valley Pipeline does not 

specify which portions of the 191 miles of potential collocation would present the 

greatest technical feasibility obstacles, the draft EIS identifies “many areas such as 

. . . Augusta and Nelson Counties, Virginia” as being particularly problematic.”
197

 

Since the proposed route crosses a significant amount of national forest land in 

Augusta County, it is likely that the topography in the GWNF would make it 

difficult or impossible to site future infrastructure in the newly created 5C 

prescription.  

Converting forest land to Rx 5C when that land is unsuitable for future 

infrastructure development undermines the very purpose of the utility corridor 

designation and increases the likelihood that future development would have to be 

sited elsewhere in the GWNF. The purpose of designating utility corridors on 

National Forest lands is to avoid scattering utility projects widely across forest 

lands by concentrating them as much as possible, thus conserving natural forests 

and habitats and avoiding cumulative forest fragmentation and adverse impacts to 

soil and water resources. Creating a “corridor” along one project’s desired route 

without consideration of future infrastructure amounts to an exception for that 

project—not the establishment of an actual utility corridor.  
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Re-designating the Atlantic Coast Pipeline corridor as 5C in spite of its 

unsuitability for future projects sets a bad precedent for future development and 

sends the wrong message to future permit applicants that single projects can 

qualify for management prescription changes to 5C or other similar forest plan 

designations. This approach would provide no incentive to utility companies to 

conserve land by siting utilities in existing corridors in the future or avoiding 

National Forest lands altogether. The result could be numerous 5C utility corridors 

scattered across National Forest and adjacent lands with only one project 

occupying each, thus completely undermining the purpose of the forest plan and 

likely having a greater impact on adjacent lands as well.  

b. Proposed project-specific amendments to the GWNF are not 

justified by the draft EIS.  

In addition to the proposed plan-level amendment, the Forest Service has 

identified two proposed and three potential project-specific plan amendments on 

the GWNF.  

i. Proposed Amendment 2: Allowing Atlantic to exceed 

restrictions on soil and riparian corridor conditions is not 

justified by the draft EIS. 

Proposed Amendment 2 would, like the Potential Amendment 1 to the 

MNF LRMP discussed above, allow Atlantic to exceed the following four forest-

wide and one riparian corridor-specific restriction on soil conditions and riparian 

corridor conditions: 



 75 

 Standard FW-5: On all soils dedicated to growing vegetation, the 

organic layers, topsoil and root mat will be left in place over at least 

85% of the activity area and revegetation is accomplished within 5 

years. 

 Standard FW-15: Motorized vehicles are restricted in the channeled 

ephemeral zone to designated crossings. Motorized vehicles may only 

be allowed on a case-by-case basis, after site-specific analysis, in the 

channeled ephemeral zone outside of designated crossings. 

 Standard FW-16: Management activities expose no more than 10% 

mineral soil in the channeled ephemeral zone.  

 Standard FW-17: Up to 50% of the basal area may be removed, down to 

a minimum basal area of 50 square feet per acre. Removal of additional 

basal area is allowed on a case-by-case basis when needed to benefit 

riparian-dependent resources. 

 Standard 11-019 (Riparian Corridors): Tree removals from the core of 

the riparian corridor may only take place if needed to: enhance the 

recovery of the diversity and complexity of vegetation native to the site; 

rehabilitate both natural and human-caused disturbances; provide habitat 

improvements for aquatic or riparian species, or threatened, endangered, 

sensitive, and locally rare species; reduce fuel buildup; provide for 

public safety; for approved facility construction/renovation; or as 

allowed in standards 11-015 or 11-024.  

As discussed above with respect to Potential Amendment 1 for the MNF, 

the lack of essential information from Atlantic prevents the Forest Service from 

satisfying the requirements of NEPA and the NMFA. The Forest Service finds 

that, as of the publication of the draft EIS, the “direct, indirect, and cumulative 

effects related to Proposed Amendment 2 cannot be determined,” and that the 

impacts cannot be determined “until the COM Plan has been revised and effects 

analysis completed related to sedimentation, impacts to riparian areas, and other 
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resources.”
198

 Here again, Atlantic’s failure to provide critically important 

information has prevented the Forest Service from conducting an assessment of 

the impacts of the proposed amendment—an assessment required by NEPA and 

the NFMA—thereby resulting in an inadequate draft EIS. A complete assessment 

of the environmental impacts associated with permitting exceedance of these 

forest-wide and riparian corridor restrictions should be included in a supplemental 

draft EIS once Atlantic submits the required information.  

ii. Proposed Amendment 3: Atlantic’s proposed crossing of the 

Appalachian National Scenic Trail is not justified by the 

draft EIS.  

Proposed Amendment 3 would permit the Atlantic Coast Pipeline to cross 

the Appalachian National Scenic Trail (AT) in Augusta County, Virginia. The 

greatest concern with respect to the crossing of the AT is the questionable 

feasibility of Atlantic’s plan to use the Horizontal Directional Drill (HDD) method 

or contingency Direct Pipe Installation (DPI) method
199

 to install 4,639 feet of 

pipeline beneath the AT.
200

 The potential impacts associated with both methods 

are discussed at length in Section VII of these comments. While both methods are 

used to install pipelines under flat terrain, neither method is commonly employed 
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in steep terrain like that of the Blue Ridge. Atlantic’s proposal for drilling under 

the Blue Ridge approaches the limits of both HDD and DPI methods. Given the 

problematic and uncertain topography and geology, both methods involve 

substantial risks of failure and consequent environmental damage.  

Despite these serious concerns, the draft EIS fails to adequately assess the 

risk of failure and detrimental environmental impacts associated with either 

method. Because the draft EIS contains insufficient information to allow the 

Forest Service to assess the impacts of either installation method, the draft EIS 

violates the requirements of NEPA and must be revised once Atlantic provides the 

necessary information.  

Specifically, the draft EIS requests that Atlantic file “an evaluation of the 

feasibility of using the bore or HDD crossing method for all trails and roads on the 

GWNF,” as well as a site-specific plan that would detail what Atlantic would do in 

the event HDD isn’t feasible.
201

 The draft EIS also requests that Atlantic file “a 

final site-specific HDD crossing plan and an alternative direct pipe crossing plan 

for the ANST and BPR [Blue Ridge Parkway],” as well as documentation that the 

plans were reviewed and approved by the Forest Service.
202

 Atlantic’s failure to 

provide this crucially important information in time for the Forest Service to 
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assess it in the draft EIS constitutes another NEPA violation that must be remedied 

with a supplemental draft EIS for public comment.  

In addition to the draft EIS’s inadequate assessment of the impacts of the 

HDD and contingency DPI methods, the draft EIS also fails to adequately consider 

other impacts that may arise from crossing the AT. The draft EIS finds that there 

are “no direct effects evidenced by ground disturbance associated with the pipeline 

crossing the ANST,” but that “there could be indirect effects associated with 

issuance of a special use permit that involves the ANST,” including “impacts from 

future maintenance needs.”
203

 A more substantive analysis is required given the 

importance of the conservation and scenic values protected by the AT. For 

instance, although there will be significant visual impacts on the AT, important 

visual impacts analyses were not submitted in time for the issuance of the draft 

EIS in December 2016. A supplemental draft EIS must fully address the impacts 

of the construction, operation, and maintenance of the Atlantic Coast Pipeline on 

the AT’s unique visual resources.  

iii. Potential Amendments 3, 4, 5, and 6 are not justified by the 

draft EIS.  

The draft EIS notes that the Forest Service “intends to also adopt this EIS in 

its assessment of potential amendments to the LRMPs that could then make the 
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Atlantic Coast Pipeline a conforming use of the LRMPs.”
204

 As discussed above, 

as a cooperating agency, the Forest Service may adopt this draft EIS without 

recirculating it if, “after an independent review of the statement,” the Forest 

Service concludes that its comments and suggestions have been satisfied.
205

 But 

with respect to Potential Amendments 4, 5, and 6 in the GWNF, the draft EIS 

contains no analysis at all of environmental impacts, noting only that the potential 

impacts are contingent on the completion of old growth surveys, the final location 

of access roads, and the completion of visual analyses.
206

 The draft EIS notes that 

while project-specific plan amendments are needed to temporarily deviate from 

the “precise” wording of forest plan standards, the “intent” of the LRMP 

components may be met “through a combination of design criteria, mitigation 

measures and or/monitoring activities.”
207

 But with respect to these three potential 

amendments, the draft EIS does not address  these aspects—design criteria, 

mitigation measures, or monitoring activities—again, largely due to Atlantic’s 

failure to provide the requisite information.  As explained above, because plan 

components implement the substantive requirements of the NFMA and its 

regulations, the agency must consider these aspects and determine whether 
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changes or exceptions to the plan would still comply with its underlying 

substantive obligations. 

Given the lack of information as of the publication of the draft EIS, the 

Forest Service should not adopt this draft EIS for potential forest plan 

amendments. Rather, as discussed throughout this section, the Forest Service 

should issue a revised draft EIS that includes an assessment of the environmental 

impacts of these potential amendments based on the information Atlantic failed to 

submit in time for consideration in this draft EIS.  

(a) Potential Amendment 4: Removal of old growth trees 

within the proposed construction corridor is not justified by 

the draft EIS.  

The draft EIS includes no discussion of the effects of Potential Amendment 

4, which would allow the removal of old growth trees within the 125-foot 

construction corridor.
208

 The draft EIS only notes that the potential amendment is 

contingent on the completion of old growth surveys.
209

  

Old growth communities are extremely rare in the southern Appalachians, 

perhaps occupying only about one half of one percent (0.5%) of the total forest 

acreage. Any existing old growth therefore merits protection. This is particularly 
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the case in the GWNF, which has no forest-wide, field-verified existing old 

growth inventory and therefore relies on project-by-project surveys to identify 

existing old growth. The Forest Service highlighted the importance of old growth 

in its 1997 Guidance for Conserving and Restoring Old-Growth Forest 

Communities on National Forests in the Southern Region, which the Forest 

Service relied on when formulating LRMPs for both the MNF and GWNF.
210

 For 

instance, because old-growth communities serve as optimal habitat for some 

species associates, the Forest Service has taken a “coarse filter” approach to 

maintaining old growth communities that provide a “biological safety net.” 

Construction of the Atlantic Coast Pipeline through old growth forest 

would chip away at what remains of old growth communities in the GWNF, thus 

weakening that important safety net. Old growth communities also provide 

essential opportunities for research by serving as a baseline against which to 

evaluate other forest types, as well as recreational, education, and cultural values. 

Any amendment that would result in the destruction of old growth forest must 

therefore not be approved lightly—and certainly not without an opportunity for 

public comment.  

Once again, a lack of essential information with respect to old growth 

thwarts meaningful public comment. As noted in the section 4.7.3, the portion of 

the draft EIS discussing U.S. Forest Service Managed Species, as of the 
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publication of the draft EIS the Forest Service was unable to provide a 

determination of effects on Regional Forester Sensitive Species (RFSS) because 

the preliminary draft Biological Evaluation (BE) was incomplete.
211

 One of the 

missing pieces of information the Forest Service requests that Atlantic provide by 

the end of the draft EIS comment period is the start and end milepost and acreage 

of impacts on old growth forests according to the MNF and GWNF old growth 

definitions.
212

 The Forest Service has requested that Atlantic file a revised BE 

because the Forest Service is “unable to provide determination of effects” for the 

majority of these species due to, among several other deficiencies, “incomplete 

quantification of habitat impacts (i.e., old growth, karst features).”
213

 Until 

Atlantic supplies that information, the Forest Service can determine neither the 

extent of removal of old growth nor the impacts of that removal for the purposes 

of amending the forest plan, thus preventing the Forest Service from complying 

with NEPA or assessing its obligations under the NFMA.  

(b) Potential Amendment 5: Major reconstruction of a forest 

road within an eligible recreation river corridor is not 

justified by the draft EIS.  

                                                 

211
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212
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and by the diversity provisions of the NFMA and the related species viability provisions 

of the 1982 and 2012 NFMA regulations.   
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The draft EIS also omits any discussion of the impacts of Potential 

Amendment 5, which would allow for major reconstruction of existing Forest 

Road 281 within management prescription 2C3, an Eligible Recreation River 

Corridor associated with the Cowpasture River. This proposed access road would 

be part of the same road that would cross the southern boundary of the Browns 

Pond Special Biological Area, discussed below. This prescription means that the 

Cowpasture River, as well as the one-quarter-mile-wide corridors on either side of 

the river, is eligible to be part of the National Wild and Scenic Rivers System and 

is managed to protect “outstandingly remarkable values” pursuant to the 

requirements of the Wild and Scenic Rivers Act of 1968.”
214

 The Cowpasture 

River is also designated by the Forest Service as a Priority Watershed,
215

 and the 

federally endangered James spinymussel inhabits the portion of the river 

associated with the 2C3 corridor through which the access road would pass.
216

  

In addition to its eligibility for the federal National Wild and Scenic Rivers 

System, the Virginia Department of Environmental Quality (DEQ) once 

nominated the segment of the Cowpasture River that includes the corridor that 

would be affected by the Atlantic Coast Pipeline for an Exceptional State Waters 

Designation, also known as a Tier III designation. DEQ’s staff site visit summary 
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 84 

for the Cowpasture River concluded that the nominated segment satisfies the 

criteria for an exceptional state waters designation, noting that it is “extremely rare 

to find such a large stream with so little anthropogenic stress in Virginia” and that 

the Cowpasture River is “literally exceptional.”
217

  

The LRMP permits road construction or reconstruction through this 

prescription only for specific enumerated purposes: to improve recreational access, 

improve soil and water, to salvage timber, or to protect property or public 

safety.
218

 The Atlantic Coast Pipeline serves none of these specific purposes, and 

the LRMP should not be amended to permit construction of an access road in the 

Cowpasture River corridor. Despite the extraordinary qualities of the Cowpasture 

and the likelihood of degradation from construction of an access road, the draft 

EIS does no more than mention this proposed access road. A revised draft EIS 

should thoroughly discuss the potential impacts to the Cowpasture River.   

                                                 

217
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(c) Potential Amendment 6: Allowing Atlantic Coast Pipeline 

to not immediately meet SIOs is not justified by the draft EIS. 

Finally, the draft EIS does not assess the impacts of Potential Amendment 

6, which would allow the Atlantic Coast Pipeline to temporarily violate Scenic 

Integrity Objectives (SIOs). The amendment is contingent on completion of visual 

analyses that were, again, incomplete at the time the draft EIS was published. 

Presumably due to Atlantic’s failure to complete the visual analyses before the 

publication of the draft EIS, there is virtually no information about this potential 

amendment in the draft EIS. The draft EIS acknowledges that at the time it was 

published, additional key observation points (KOPs) were still being analyzed and 

that “the visual impacts associated with other project-related features” were still 

pending.  Atlantic should file additional documentation of the conclusions and 

effect determinations for the Visual Impact Assessment and secure the Forest 

Service’s concurrence with this documentation. These assessments should have 

been done by the publication of the draft EIS in order to provide the public with an 

opportunity to comment on them.  

D. Atlantic has not sufficiently demonstrated technical feasibility of the 

pipeline as required by Forest Service regulations.  

 

In addition to the requirement that a SUP either be consistent or be made 

consistent with the relevant LRMPs, the special use permit regulations also require 

the Forest Service to consider the technical feasibility of a proposed project. Under 

the regulations for the second-level screening of a proposed special use, the Forest 
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Service must reject any proposal for which the applicant “does not or cannot 

demonstrate technical or economic feasibility of the proposed use.”
219

  

It is by no means a given that Atlantic will satisfy this requirement. As 

discussed in this section and in greater depth in Section VII, the Forest Service has 

requested specific information from Atlantic regarding the feasibility of 

constructing the Atlantic Coast Pipeline across the difficult terrain of the MNF and 

GWNF. Specifically, the Forest Service has repeatedly asked for design 

specifications for construction on steep and very steep slopes within NFS lands.
220

 

To date, Atlantic has failed to provide this crucially important information. Not 

only has that failure made it impossible for the Forest Service to adequately assess 

the effects the pipeline will have on the forests, but it also prevents the Forest 

Service from determining whether the project is technologically feasible as 

required by the applicable regulations.  

Atlantic must provide the Forest Service with the requested site-specific 

design of stabilization measures, as well as a final site-specific HDD crossing plan 

and an alternative direct pipe crossing plan for the Appalachian National Scenic 

Trail and Blue Ridge Parkway as requested in the draft EIS.
221

 Until Atlantic 
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provides this information and the Forest Service subsequently determines that 

Atlantic’s designs constitute “technical feasibility,” the Forest Service must not 

grant Atlantic’s SUP request. There are genuine concerns about whether Atlantic 

can safely construct the Atlantic Coast Pipeline through the steep, difficult terrain 

on the MNF and GWNF, and Atlantic’s reticence to supply necessary information 

must not be overlooked. Based on the information contained in this draft EIS, the 

Forest Service should not conclude that Atlantic has met its burden of 

demonstrating that it has, or will have by the time of construction, the technical 

capability to construct the Atlantic Coast Pipeline through the proposed route.  

E. Atlantic has not demonstrated that the pipeline is in the public 

interest as required by Forest Service regulations. 

The federal regulations governing special uses on NFS lands also provide 

that the Forest Service “shall reject any proposal” if the Forest Service determines 

that “[t]he proposed use would not be in the public interest.”
222

 The Forest Service 

Manual provides guidance on the interpretation of the public interest analysis. The 

Manual provides for authorization of special uses on NFS lands only if “[t]he 

proposed use is consistent with the mission of the Forest Service to manage 

National Forest System lands and resources in a manner that will best meet the 
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present and future needs of the American people” and “[t]he proposed use cannot 

reasonably be accommodated on non-National Forest System lands.”
223

  

For reasons discussed at length in Section II, there is serious doubt as to 

whether the Atlantic Coast Pipeline is in the public interest.  It is undisputed that 

the pipeline would adversely affect national forest lands and resources.  Therefore, 

the Forest Service would not be acting in the public interest if it allowed those 

adverse impacts to occur unnecessarily.  Permitting a harmful, unnecessary 

pipeline installation would not be consistent with the Forest Service’s mission to 

manage these lands and resources to “best meet the present and future needs of the 

American people…”  Thus, it is consistent with the Forest Service’s mission—and 

is required by the public interest criterion in the special use permit rules—for the 

Forest Service to ensure that an independent, objective, thorough analysis of the 

need for the Atlantic Coast Pipeline is conducted and is provided to the agency 

and the public.   

While the Forest Service may believe conducting such an assessment is 

outside its own expertise, we strongly urge the agency to ensure that such an 

assessment is conducted as part of the larger, multi-agency review process for this 

project, because the Forest Service must have this information to complete its own 

reviews and meet its own requirements.  As it stands, the draft EIS cannot support 
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such a determination due to its lack of essential information. Until the Forest 

Service receives sufficient information to disclose and consider environmental 

effects under NEPA and to determine that construction of the Atlantic Coast 

Pipeline on National Forest lands will not require the Forest Service to violate its 

obligations under the NFMA, it cannot conclude that this project is in the public 

interest as required by federal regulations.  Moreover, the draft EIS entirely lacks 

any detailed, independent assessment of whether the pipeline is needed to meet the 

public’s realistic demand for natural gas, a fundamental question to which the 

Forest Service and the public are entitled to a straight answer and supporting 

evidence. 

F. The draft EIS inadequately addresses other important environmental 

impacts. 

In addition to concerns related to proposed and potential LRMP 

amendments and a lack of information demonstrating technical feasibility of the 

project or accordance with public interest, there are additional specific deficiencies 

in the draft EIS that should be remedied in a revised draft EIS. 

1. The draft EIS does not justify construction of an access road 

through Browns Pond Special Biological Area. 

The Forest Service has expressed particular concern about the expansion of 

Forest Road 281 into access road 36-016AR1 along the southern boundary of the 

Browns Pond Special Biological Area (Management Prescription 4D) and within 



 90 

the Cowpasture River Priority Watershed.
224

 The access road by Browns Pond 

SBA is part of the same access road that would cross through the Eligible 

Recreation River Corridor for the Cowpasture River, discussed above. SBAs like 

Browns Pond “serve as core areas for conservation of the most significant and 

rarer elements of biological diversity identified to date on the Forest.”
225

  

Road construction in these areas is only permitted “after full consideration 

of effects on the rare community and associated species and if there are no adverse 

impacts on threatened or endangered species.” As such, SBAs are “unsuitable” for 

new utility corridors or rights-of-way.
226

 Located on Tower Hill Mountain, 

Browns Pond is a montane depression wetland in karst topography. Montane 

depression wetlands are rare natural wetlands, and Browns Pond features rare 

plants, multiple sinkholes, and a cave that provides habitat for special cave fauna. 

Construction of the proposed access road across the southern boundary of Browns 

Pond SBA would put the pond and associated sinkholes and caves in the SBA at 

high risk. Further, one section of the access road would drain toward Browns 

Pond, jeopardizing the flora and fauna found there.  

The draft EIS concludes that as of the time of issuance, “Atlantic ha[d] not 

provided sufficient justification to the GWNF to support constructing and 
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maintaining a new permanent road at this location.”
227

 The draft EIS therefore 

includes a request that Atlantic submit to the Commission and the GWNF “further 

justification” for the proposed access road, including a detailed explanation as to 

why existing roads cannot be used to support construction and operation of the 

pipeline.
228

 As with other important missing information discussed in these 

comments, the Commission’s request that Atlantic submit this information “prior 

to the close of the draft EIS comment period” does not allow for public 

comment.
229

 A revised draft EIS should include the Forest Service’s assessment of 

the necessity of constructing a road at Browns Pond and the impacts to the area. 

Without that information, the Forest Service cannot make an informed decision 

and the public cannot meaningfully comment on impacts to this rare and important 

Special Biological Area. Moreover, any attempt to permit the road crossing 

without this information and the determination required by the forest plan would 

be inconsistent with the plan, in violation of the NFMA’s consistency provision, 

16 U.S.C. § 1604(i). 

2. The draft EIS does not assess visual impacts on the proposed 

Shenandoah Mountain National Scenic Area.  
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Another area of particular concern that is effectively ignored by the draft 

EIS is the proposed Shenandoah Mountain National Scenic Area (SMNSA), a 

90,000-acre area recommended for designation as a National Scenic Area 

congressional designation in the 2014 GWNF LRMP.
230

 The area has been 

identified as a candidate for this designation because of its extraordinary qualities. 

Shenandoah Mountain contains mostly unfragmented forest, has the largest 

concentration of Inventoried Roadless Areas on national forest land east of the 

Mississippi, and is rich in biodiversity. The proposed SMNSA also serves as an 

important water resource for municipal water for Staunton and Harrisonburg, as 

well as for aquatic life, including providing habitat for wild brook trout.  

While the proposed Atlantic Coast Pipeline route lies outside the 

boundaries of the proposed SMNSA, construction and maintenance of the corridor 

would have a serious impact on the scenic qualities, natural characteristics, and 

recreational experiences of the Scenic Area users. The AP-1 mainline would cross 

Route 250 (Hankey Mountain Highway) east of the proposed SMNSA. According 

to the draft EIS, Atlantic initially considered establishing a key observation point 

at the highest point of the scenic area, but determined it did not need to do so 

because a band of trees along the northwest side of Route 250 would block any 

views of the pipeline corridor from the proposed scenic area.
231

 The draft EIS 

                                                 

230
 GWNF LRMP at 4-70 to 4-72.  

231
 DEIS at 4-340.  



 93 

therefore concludes that based on Atlantic’s determination and other unspecified 

“further reviews and discussions with the GWNF,” views of the Atlantic Coast 

Pipeline corridor from the proposed SMNSA were unlikely. 

The draft EIS’s summary dismissal of concerns about views from the 

proposed SMNSA is unwarranted and fails to acknowledge and assess the scenic 

integrity impacts to the SMNSA. The draft EIS’s contention that views of the 

pipeline corridor would be unlikely due to trees and the topography is unsupported 

and incorrect. The proposed route would be clearly visible from several popular 

trails in the proposed SMNSA, including the Wild Oak National Recreation Trail 

on Hankey Mountain and Bald Ridge Trail in Ramsey’s Draft Wilderness.  

G. Conclusion 

The portion of the draft EIS addressing impacts to the MNF and GWNF is 

woefully inadequate, almost entirely due to Atlantic’s failure to provide the Forest 

Service with the information it needs to make crucial determinations. Not only is 

there a great deal of information missing, but more importantly, the most crucial 

information is missing—despite the Forest Service’s repeated requests. 

Construction of the Atlantic Coast Pipeline through the central Appalachians will 

prove a formidable challenge, if it is to be done at all, and the risks to this unique, 

fragile landscape must not be ignored or given short shrift. Atlantic must provide 

the Forest Service with detailed information—not vague, general promises of the 

use of “best in class” methods. And the Forest Service must use that information 
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to produce a thorough assessment of impacts and proposed mitigation, so as to 

ensure compliance with the NFMA and with NEPA obligations to disclose and 

consider environmental impacts and alternatives and to allow the public to 

comment meaningfully on a substantive analysis before decisions are made. As it 

stands, the draft EIS cannot and does not provide the public with this opportunity, 

and a revised draft EIS should be issued once all essential information has been 

gathered and considered.   

To this end, we appreciate and support the Forest Service’s commitment to 

its own timeline, which does not comport with the expedited timeline proposed by 

the Commission.
232

 We urge the Forest Service to continue to adhere to the 

agency’s high standards and issue a revised draft EIS that will address the 

concerns discussed in these comments.  

IV. Forest Fragmentation. 

A. The Commission’s analysis of the adverse impacts of forest 

fragmentation is incomplete. 

The draft EIS acknowledges that the Atlantic Coast Pipeline will contribute 

to forest fragmentation.
233

 However, the Commission has failed to fully account 

for the impacts of the forest fragmentation that will be caused by the construction 

and operation of the pipeline, in terms of (1) the amount of forest impacted and (2) 
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the impacts to individual species and to habitat. For this reason, the portion of the 

draft EIS addressing forest fragmentation and impacts to wildlife and habitat is 

inadequate.  

The Atlantic Coast Pipeline will have a large footprint on the forested 

landscape along its proposed route. The clearing of the pipeline construction 

corridor and associated access roads will impact forests in several interrelated 

ways. First, the newly cleared pipeline corridor and any newly-constructed or 

widened access roads cause the direct loss of thousands of acres of forest habitat. 

Second, fragmentation will convert thousands of acres of interior forest habitat to 

edge habitat. Edge effects
234

 extend hundreds of feet from the forest edge into the 

forest interior. Notably, even forest loss at the edge of a forest patch has indirect 

effects on the forest interior.
235

 When a linear disturbance crosses through interior 

forest within a patch, it fragments the patch and converts substantial amounts of 

interior forest to edge habitat.
236

 Third, fragmentation, especially in the form of 

long-linear disturbances, results in increased isolation of species populations, and 

decreased habitat and population connectivity.
237

 Because forest fragmentation is 
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one of the most significant and irreversible consequences of the proposed pipeline, 

the Commission must fully account for these impacts in its analysis. 

1. The Commission has failed to account for the uniqueness and 

vulnerability of the landscape and biological communities through 

which the Atlantic Coast Pipeline will be constructed. 

Atlantic has chosen to route its pipeline project through an area of Virginia 

and West Virginia which contains some of the largest, most intact forests 

remaining in the East. The forest-dominated landscape of the central Appalachians 

provides valuable intact, connected forest and forest interior habitat for vulnerable 

species, in decline because of widespread and extensive fragmentation of forests, 

low forest connectivity, and vanishing interior forest. These comments focus on 

the impacts of forest fragmentation associated with the Atlantic Coast Pipeline, 

primarily within Randolph and Pocahontas Counties in West Virginia, and Bath, 

Highland, Nelson, Augusta, and Buckingham Counties in Virginia, but forest 

fragmentation is a significant consequence of the pipeline wherever the corridor 

intersects forests along its route from West Virginia to North Carolina. 

a. The Commission fails to acknowledge the unique characteristics 

of the forested landscape along the route. 

The fundamental character of Bath, Pocahontas, and Randolph Counties is 

one of intact forests. These forests are exceptionally intact, standing out in 
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comparison with other counties in Virginia and in comparison with the entire 

ecoregion of which they are a part. They provide valuable habitat for species and 

biological communities that depend on large, unfragmented forests, and that are 

declining elsewhere. The fragmentation impacts are extremely difficult to 

mitigate, as these are some of the last intact tracts of core forest in the region, due 

to extensive human development elsewhere in the eastern United States. These 

intact forests and their ecological functions are uniquely conserved in western 

Virginia and West Virginia and cannot be replicated elsewhere.  

In Bath County, Virginia, the forest landscape is remarkably intact in 

comparison with the rest of the Commonwealth – it has the highest percentage of 

intact natural forests of any county in Virginia. In Bath County and in Pocahontas 

and Randolph Counties in West Virginia, the forest landscape is intact as 

compared to the broader Central Appalachian Broadleaf Forest – Coniferous 

Forest Ecoregion. These counties would experience the greatest losses of forest 

and forest interior. The intact nature of the forests in these counties means that any 

loss of forest will also create the maximum amount of edge.  

In Bath County, 98% of the landscape is dominated by forest.
238

 Pocahontas 

and Randolph Counties closely follow with 97% and 95% of their area being 

forest-dominated, respectively. In Virginia overall, only 52.6% of the landscape is 
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dominated by forest; in the Central Appalachian Broadleaf Forest ecoregion, only 

73.9% of the landscape is dominated by forest. Defining core forest as forest 300 

feet from an edge, 70.5% of the land in Bath County is core forest – the highest 

percentage of core forest in the Commonwealth.
239

  Figure IV(a), below, depicts 

the forest-dominated landscape of northern Bath County, Virginia, and the 

pipeline route. In Bath County, 59% of the land is considered interior forest,
240

 and 

in both Pocahontas and Randolph Counties, 68% of the land is interior forest. In 

stark contrast, only 11.3% of the land in the Commonwealth of Virginia is interior 

forest, and in the ecoregion only 30.3%.  

Despite the unique characteristics of these forests, the Commission fails to 

acknowledge that the forests that would be fragmented by the Atlantic Coast 

Pipeline are substantially different from forests elsewhere. The draft EIS is silent 

about the uniqueness of the integrity of the forested landscape in Bath, 

Pocahontas, and Randolph Counties. The impacts of the pipeline to these forests 

must be assessed in more detail, and taking into account their unique standing in 

the East.  
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Figure IV(a): Northern Bath County intact forest landscape with pipeline route and 

proposed alternate routes.
241

 

 

b. The Commission fails to recognize that forests in Nelson and 

Highland Counties are on the cusp of losing forest connectivity if 

the pipeline is built. 

Nelson and Highland Counties in Virginia are near threshold fragmentation 

levels (60-80% forest cover),
242

 beyond which forest connectivity will rapidly 
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decrease. For this reason, forests in Nelson and Highland Counties are highly 

vulnerable to any additional fragmentation. Further fragmentation of these forest 

landscapes by the Atlantic Coast Pipeline will contribute to this devolution in 

habitat connectivity and functionality. Though Nelson and Highland Counties are 

less forest-dominated and have less interior forest than Bath, Pocahontas, and 

Randolph Counties, their forests are still at risk from the pipeline, precisely 

because the further fragmentation that will occur as a result of the project will 

push these counties closer to or below the threshold fragmentation level.  

 

Table IV(a): Dominant, interior, and intact forests in study region, Virginia, and 

ecoregion.
243

 

 

1,460-acre window 

37.6-acre 

window 

 

Percent of 

land dominated by 

forest (window 

surrounding the 

pixel is 60% 

forest) 

Percent of 

land considered 

interior forest 

(window 

surrounding the 

pixel is 90% 

forest) 

Percent of 

land considered 

intact forest 

(window 

surrounding the 

pixel is 100% 

forest) 

Augusta 

County 48% 34% 30% 

Buckingham 

County 77% 1% 11% 

Nelson 

County 82% 28% 35% 

Highland 

County 84% 39% 45% 

Bath County 98% 59% 57% 

Pocahontas 97% 68% 58% 
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County 

Randolph 

County 95% 68% 54% 

Virginia 

Statewide 52.6% 11.3% 16.7% 

M221 

Ecoregion 73.9% 30.3% 32.0% 

 

The draft EIS contains no consideration of the “percolation” impacts of 

pushing these counties’ levels of forest cover closer to or below the fragmentation 

threshold of 60-80% forest cover. Beyond merely acknowledging that 

fragmentation impacts connectivity, the document fails to analyze the forest 

habitat connectivity impacts of construction of the pipeline. 

c. The Commission ignores other ecologically significant features 

of this forested landscape. 

The central Appalachian region is a key conservation area for forest 

songbirds. In western Virginia and West Virginia, the Atlantic Coast Pipeline will 

cross through, and fragment the forests of, three Important Bird Areas (IBAs) of 

global significance, as designated by the Audubon Society: the Allegheny 

Mountains Forest Block Complex, the Allegheny Highlands, and the Upper Blue 

Ridge Mountains. The intact forests of the region are the breeding habitat for 

many neotropical migrants – including a number of federal bird species of 

conservation concern.
244

 These include Cerulean Warbler (Cetophaga cerulea), 
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Red Crossbill (Loxia curvirostra), Swainson’s Warbler (Limnothlypis swainsonii), 

Kentucky Warbler (Geothlypis formosa), and Swainson’s Thrush (Catharus 

ustulatus), among others. Many of these species require large, intact blocks of 

suitable habitat in order to survive. For instance, the Kentucky Warbler requires 

patches of habitat of at least 500 hectares (about 1,235 acres) for successful 

breeding; the Cerulean Warbler requires at least 700 hectares (about 1,730 acres) 

in the mid-Atlantic region.
245

 Outside of the seven-county study region examined 

by Dr. Lookingbill, the Supply Header Project would fragment the largest 

remaining patch of contiguous forest at Lewis Wetzel Wildlife Management Area 

in Wetzel County, West Virginia. This protected area is an IBA of global 

significance for Cerulean Warblers and has already experienced significant 

fragmentation by shale gas infrastructure and accompanying declines in Cerulean 

Warbler populations.
246

 

The likely impacts from the pipeline to these species and to the bird 

communities inhabiting interior forest will be discussed in more detail below. 

Relatively small changes to forested landscapes in the region (as little as 4% loss 

of forest) “can alter bird communities and reduce the abundance of forest birds.”
247
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Without a complete and thorough assessment of forest fragmentation impacts, as 

well as the potential for cumulative impacts from additional pipeline projects, the 

scope and likely severity of the consequences for forest interior birds of 

conservation concern remain unexplored.  

2. The draft EIS fails to adequately account for adverse 

environmental impacts of forest fragmentation. 

a. The Commission’s analysis of forest fragmentation is 

incomplete. 

Notably, the draft EIS does not include a detailed analysis of fragmentation 

impacts, such as a quantification of forest loss and edge effects in the context of 

the impacted forest cores and the spatial context of fragmentation, and an 

assessment of the likely impacts. Instead, it only sets forth the (underestimated, as 

explained below) acreage of forested habitat which would be “permanently 

converted” by pipeline construction and operation.
248

 The Commission then 

requests that Atlantic and DTI file a fragmentation analysis utilizing a 35-acre 

minimum interior forest patch size and identifying specific forest tracts impacted 

and edge habitat created, based on a 300-foot forested buffer from the corridor.
249

 

The Commission requests that this analysis be filed “[p]rior to the close of the 

draft EIS comment period[.]”
250
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The Commission requests that this analysis include a discussion of “how 

the creation of forest edge or fragmentation would affect habitat and wildlife,” 

including potential impacts on listed species and migratory birds, and that it 

describe “measures that Atlantic and DTI would implement to avoid, minimize, or 

mitigate impacts on interior/core forest habitat.”
251

 The Commission has failed to 

include in the draft EIS both a detailed forest fragmentation impacts analysis and a 

plan to mitigate those impacts. The request that Atlantic and DTI file both the 

analysis and the mitigation discussion before the close of the draft EIS comment 

period is wholly insufficient to allow the public to review and comment on this 

critical information, which should be part of the draft EIS out for public comment.  

The draft EIS does set out many of the deleterious impacts of fragmentation 

in general, but other than this general list and an estimate of acres of forest 

cleared, the draft EIS offers no actual analysis of the specific impacts of this 

project. The analysis the Commission requests is flawed in that it does not address 

the spatial context or pattern of forest loss, including the diminishment of forest 

quality through decreased patch size and reduced habitat connectivity. This is 

different from the mere amount of forest loss. The pattern of the distribution of 

forest disturbance will determine impacts to the ecosystem.
252

 “Fragmentation of 
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252
 See Lookingbill Report at 15-16 (“The spatial pattern of forest loss, not just the total 

amount of loss, is important to consider because the same amount of forest disturbance 



 105 

the few remaining core interior forests has a larger impact than the fragmentation 

of smaller forest remnants.”
253

 The draft EIS’ focus on quantifying interior forest 

loss means that the draft EIS does not address the full scope of fragmentation 

effects, because these effects are not restricted solely to interior forest nor to 

outright loss of forest to clearing.  

The draft EIS mostly ignores connectivity effects, and does not address 

reduced patch size beyond stating the fact that fragmenting forest tracts into 

smaller patches creates edge effects.
254

 Again, the draft EIS presents a generalized 

list of possible impacts expected be associated with fragmentation, and provides 

no information about the specific impacts of this pipeline on the forests it will 

cross. The missing fragmentation analysis which the Commission requests from 

Atlantic and DTI does not address these impacts, either. Notably, the supplemental 

filing made by Atlantic and DTI on January 10, 2017, titled “Appendix H: Forest 

Fragmentation Analysis,” consists of a tabulated inventory of forest cores through 

which the pipeline will pass, with acreage directly (clearing) and indirectly (edge 
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effects) affected, but contains no discussion at all of fragmentation impacts or 

mitigation measures.  

b. The Commission underestimates the extent of direct impacts to 

forests. 

The Commission significantly underestimates the amount of forest that will 

be permanently impacted by clearing to construct the pipeline and associated 

access roads. Loss of forest cover, besides the direct elimination of habitat, can 

lead to invasion by exotic or invasive species, soil substrate vulnerability, and the 

spread of disease, and can impact water quality in streams and rivers.
255

 

The Commission notes that “operational impact calculations for AP-1 are 

based on a 75-foot-wide permanent right-of-way,” and recommends that Atlantic 

maintain only a 50-foot-wide right-of-way.
256

 Impact calculations should instead 

be based on the 125-foot-wide construction corridor, which will be cleared. The 

use of the 75-foot-wide right-of-way to calculate operational impacts elides the 

true scope of the permanent impacts of pipeline construction and operation. The 

Commission further states that, since it has recommended the use of only a 50-

foot-wide permanent right-of-way, “therefore, operational impact [sic] are 

currently overestimated.”
257

 The Commission ignores the fact that the entire 125-
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256
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foot-wide construction corridor is permanently impacted – thereby  

underestimating direct impacts from clearing by approximately 40% – and then 

goes on to present this underestimate as an overestimate.
258

  

This methodology also underestimates the extent of indirect impacts. The 

Commission states that “[n]ewly created edge habitats would be established by 

maintenance of the permanent right-of-way and the indirect impacts could extend 

for 300 feet on each side (600 feet total) of the new corridor into remaining 

interior forest blocks.”
259

 This assumes that edge effects begin at the edge of the 

permanent 75-foot-wide permanent right-of-way, when edge effects in fact extend 

300 feet on each side of the 125-foot-wide cleared construction corridor. This 

means that edge effects extend even further into interior forest and reduce the 

amount of remaining intact interior forest to a greater extent than suggested by the 

Commission’s drawing of the boundary between “impacted” and “non-impacted” 

land. 
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Using the 125-foot construction corridor width, Dr. Lookingbill calculates 

that approximately 2,263 acres of forest would be cleared in the seven-county 

study region.
260

 Approximately 1,050 of this cleared acreage is currently intact 

forest.
261

 Counting access roads, a total of 2,596 acres of forest would be cleared 

in the study region during project construction.  

c. The draft EIS does not present a detailed assessment of the 

scope and extent of indirect impacts to forests. 

Forest loss, beyond its direct impacts, is expected to diminish the quality of 

remnant forest in three ways: 1) increased amount of forest edge; 2) reduction in 

the connectivity of remaining habitat; 3) reduction in the size of large forest 

patches.
262

  

i. The Commission fails to assess impacts from the conversion 

of interior forest to edge habitat. 

The draft EIS acknowledges the numerous negative impacts of the creation 

of new forest edge by listing the general negative impacts known to be associated 

with the conversion of interior forest to edge.
263

 These include, among others, 

more invasive species, higher rates of atmospheric deposition, increased predation, 
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altered biochemical cycling, decreases in soil moisture, increased light, increased 

desiccation of vegetation, and changes in vegetative community makeup.
264

   

However, the draft EIS contains no analysis of the impacts of edge creation 

along the pipeline route. Using a 300-foot buffer from the forest edge created by 

the pipeline construction corridor, Dr. Lookingbill calculated the increase in edge-

affected forest. Within the seven-county study region, the Atlantic Coast Pipeline 

would create an additional 7,092 acres of edge forest.
265

 Including impacts from 

construction of access roads, this figure increases to 9,749 acres. Eighteen percent 

of this acreage would be located within National Forests. The three counties with 

the most intact forest, Bath, Pocahontas, and Randolph, would each have more 

than 1,000 acres of forest converted to forest edge by construction of the pipeline 

corridor, with hundreds of additional acres converted to forest edge by 

construction of access roads.
266

  

The Commission cannot adequately assess the consequences of 

construction of the pipeline without considering the extent of edge creation and the 

impacts thereof on forests in the region. The conversion of thousands of acres of 

interior forest to edge habitat will have marked and lasting consequences for the 

intact, relatively unfragmented forests of western Virginia and West Virginia. The 
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Commission has completely failed to quantify this conversion or to assess its 

impact on the forests through which the pipeline corridor will pass. 

ii. The Commission fails to assess the impacts to forests of 

reductions in habitat connectivity. 

Like other impacts of forest fragmentation, the Commission briefly 

mentions the loss of habitat connectivity caused by the pipeline, but again offers 

no analysis of those impacts for the Atlantic Coast Pipeline route. The 

Commission has not assessed the spatial context of the fragmentation that will 

occur, nor has it analyzed the extent to which habitat connectivity will be reduced.  

The clearing of forest and creation of new forest edge has implications for 

habitat connectivity. When forest is cleared, remaining forest patches will be 

isolated from one another by the linear barrier of the pipeline corridor. Many 

species, including salamanders, cannot cross such clearings.
267

 Movement of forest 

interior species is restricted by loss of habitat connectivity. Depending on the 

surrounding landscape matrix, loss of habitat connectivity can lead to increased 

mortality and lower reproductive success for those species that are able to cross 

the corridor, due to increased time and energy expended on travel outside of 

preferred habitat.
268

 Isolation of habitat and the associated populations can also 
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lead to reductions in gene flow, especially in species already undergoing 

population declines.
269

 

In 2007, in its Virginia Natural Landscape Assessment (VaNLA),
270

 the 

Commonwealth of Virginia designated for conservation a network of remaining 

core forest patches and connecting corridors. The VaNLA ranks designated cores 

from C1 to C5 based on ecological integrity, with C1 categorized as 

“Outstanding,” and C2 as “Very High.” Dr. Lookingbill calculates that Bath and 

Augusta Counties would each lose over 200 acres of VaNLA-designated C1 and 

C2 core habitat.
271

 In total, 723 acres of C1 and C2 core habitat would be lost due 

to the pipeline construction corridor in Bath, Highland, Nelson, and Augusta 

Counties in Virginia.
272

 

In addition, 274 acres of designated corridor habitat would be cleared.
273

 In 

these four counties in Virginia, construction of the pipeline would cause 3,640 

acres of core habitat to be converted to edge, along with 1,247 acres of corridor 
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habitat.
274

 With the addition of access roads, core habitat losses increase to 831 

acres, and corridor habitat losses to 296 acres.
275

 Including access roads, 5,538 

acres of core and 1,625 acres of corridor habitat would be converted to edge.
276

  

These impacts simply have not been articulated or considered by the 

Commission in the draft EIS and associated mitigation plans. In fact, the current 

proposed route results in the destruction of significantly greater quantities of 

VaNLA core and corridor habitat than previous iterations.
277

 

iii. The Commission fails to analyze the impacts of reductions in 

patch size on forests. 

The draft EIS completely fails to analyze or consider the impacts of 

fragmentation through the lens of reduced forest patch size. A “patch,” in 

landscape ecology terms, is a relatively homogenous area that differs from its 

surroundings.
278

 Different species have widely varying minimum patch size 

requirements.
279

 As noted by the draft EIS, its 35-acre minimum patch size 

recommendation for defining “interior forest blocks” is below the minimum 
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requirement for many species of birds;
280

 this minimum patch size is also below 

the minimum requirement for medium- and large-sized mammals (generally 

hundreds and thousands of acres, respectively).
281

 Fragmentation reduces average 

patch size and decreases connectivity between patches.  

Dr. Lookingbill identified the existing ten largest forest patches in the 

seven- county study region. Under current conditions, the mean patch size among 

these ten patches is greater than 120,000 acres. Construction of the pipeline would 

fragment several of the ten patches, decreasing mean patch size to 1,654 acres for 

the patches created out of the original ten. The majority of the resulting patches 

would be under 35 acres in size, and thus under the Commission’s theoretical 

minimum for an interior forest block. Dr. Lookingbill calculated the area-weighted 

mean patch size to account for skewing of the mean by the large number of sub-35 

acre patches. This analysis showed that the area-weighted mean patch size for the 

ten largest patches would decrease by 21% after fragmentation by pipeline 

construction.
282

   

While the Commission recommends that Atlantic and DTI assess 

fragmentation impacts to interior forest blocks greater than or equal to 35 acres in 

size, both the draft EIS and Atlantic and DTI’s fragmentation analysis 
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supplemental filing fail to assess the effects of the fragmentation of these patches 

on patch size. Reductions in the size of forest patches will have varying and 

specific impacts on the species inhabiting those forest patches and the viability of 

the newly fragmented forest patch as habitat for those species. These impacts are 

knowable and quantifiable, and must be analyzed by the Commission. 

B. The measures presented to mitigate forest fragmentation impacts are 

wholly inadequate. 

In the draft EIS, the Commission states that Atlantic and DTI will 

“implement a number of measures to reduce fragmentation and adverse effects of 

construction and operation of the projects on forest species[.]”
283

 These include: 

“routing the pipelines to avoid sensitive environmental resources where feasible;” 

collocating the pipeline with existing rights-of-way; “providing mitigation for 

impacts on sensitive environmental resources, including migratory birds and listed 

species habitat;” following measures outlined in the Restoration and Rehabilitation 

Plan; and restricting mowing during the migratory bird nesting season.
284

  

As noted above, the Commission requests in the draft EIS that Atlantic and 

DTI include in a prospective fragmentation analysis a discussion of forest edge 

and fragmentation impacts on migratory birds.
285

 This discussion is absent from 
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both the draft EIS and from the supplemental filing made by Atlantic and DTI on 

January 10, 2017, which presumably was intended to fulfill the Commission’s 

request. As discussed above, the Commission’s parameters for the fragmentation 

analysis are incomplete.  

The draft EIS also requests that Atlantic file a revised Migratory Bird Plan 

to identify areas where Atlantic would construct during the “migratory bird 

season,” and to identify additional conservation measures developed to minimize 

impacts on nesting migratory birds in such areas.
286

 This revised Migratory Bird 

Plan should be available for public review and comment as part of the draft EIS or 

a Supplemental EIS, because the current Migratory Bird Plan is fatally flawed, as 

discussed below.  

1. The Migratory Bird Plan is based on an incomplete assessment of 

adverse impacts. 

The Migratory Bird Plan is inadequate because it rests upon an incomplete 

assessment in the draft EIS of the forest fragmentation that will be caused by the 

Atlantic Coast Pipeline, and because of a lack of thorough exploration of the 

impacts of that fragmentation on migratory bird species, among other wildlife. 

Besides the above-discussed deficiencies in the fragmentation analysis, the draft 

EIS contains numerous other defects in terms of its analysis of the harms done to 
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migratory birds, especially neotropical migrant songbirds dependent on intact 

forest habitat, and other wildlife.  

The draft EIS defines interior forest blocks as at least 35 acres in size.
287

 

This definition is misguided and misrepresents the cited literature.
288

 While the 

Commission concedes that some birds have larger minimum patch size 

requirements, the draft EIS quotes the smallest forest patch size in which the 

species was detected, though the author of the cited study recommends using the 

area at which the probability of detecting the species is reduced by 50 percent.
289

 

Following this recommendation, then, the minimum recommended habitat 

requirement for Cerulean Warbler is 700 hectares (1730 acres), not 138 hectares 

(341 acres) as stated in the draft EIS.
290
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The Commission identifies a number of migratory birds, across species 

groups, which could be impacted by the project.
291

 These species are protected by 

the Migratory Bird Treaty Act (MBTA).
292

 However, Atlantic and DTI appear to 

have surveyed along the project route for only five species: the federally 

endangered Red-cockaded Woodpecker, the state-threatened Loggerhead Shrike, 

and three species of conservation concern: Golden-winged Warbler, Northern 

Goshawk, and Northern Saw-whet Owl.
293

 Surveys for these species were 

conducted only at limited locations along the hundreds of miles of the proposed 

pipeline route.
294

  

Atlantic and DTI appear not to have conducted surveys for other migratory 

bird species, especially the forest interior migrant songbirds which will be 

impacted by construction of the corridor and the associated fragmentation and 

edge effects. For the birds of conservation concern in the project area, and 

especially those associated with interior forest, the draft EIS should include a 

science-based review of potential impacts to each species.
295
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It is difficult to see how the Commission can draw conclusions about the 

likely harms to these species – including numerous federal birds of conservation 

concern – or how it can mitigate those harms, without having undertaken such 

surveys and other studies. The actual impacts to these species remain unknown 

because their distribution and status and the effects of fragmentation on their 

habitat and populations along the route remain unstudied by the Commission and 

Atlantic and DTI.  

The failure to study these impacts is especially glaring where the 

Commission has entered into a Memorandum of Understanding (the “Migratory 

Bird MOU”)
296

 with the United States Fish and Wildlife Service, pursuant to 

Executive Order Number 13186.
297

 The Migratory Bird MOU expressly states that 

its purpose is to “further the purposes of” the MBTA, Bald and Golden Eagle 

Protection Act, NEPA, the Endangered Species Act, and other statutes.
298

 The 

Migratory Bird MOU states that it “focuses on avoiding or minimizing adverse 

impacts on migratory birds and strengthening migratory bird conservation[.]”
299
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The Commission must, within the scope of its NEPA analysis, address 

migratory birds and their habitats, with emphasis on species of concern but not to 

the exclusion of other migratory bird species.
300

 The Commission must identify 

and evaluate “[d]irect, indirect, and cumulative effects, of the proposed action on 

migratory birds,” including “detrimental alteration of important habitats[.]”
301

 In 

addressing migratory birds and their habitats, the Commission must, where the 

potential for impacts on species of concern is likely, “require applicant to conduct 

pre-application surveys to facilitate the evaluation of effects to migratory birds and 

their habitats.”
302

 Again, outside of data review and surveying conducted to 

identify raptor nests, wading bird rookeries, and Golden Eagle winter roosts, 

Atlantic and DTI conducted on-the-ground surveys for only five bird species, none 

of them forest interior-dependent migrant songbirds. 

Per the directive of the Migratory Bird MOU, the Commission is to assess 

the cumulative effects of the proposed pipeline on migratory songbirds. The 

combined effects of successive anthropogenic disturbances are often greater than 

expected due to synergistic interactions which inhibit biological communities from 

recovering.
303

 Given that there are eleven other planned, proposed, or existing 
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natural gas transmission pipelines within the Atlantic Coast Pipeline and Supply 

Header Project geographic scope of influence as defined by the Commission,
304

 

and given its failure to adequately study the extent of forest fragmentation and its 

consequences for wildlife, including forest interior songbirds, the Commission’s 

conclusion that “ACP and SHP, combined with the other identified projects, 

would not have a significant cumulative impact on wildlife”
305

 is conclusory and 

difficult to credit. 

2. The Migratory Bird Plan fails to mitigate the harm done by forest 

fragmentation. 

The Migratory Bird Plan is a flawed document lacking in scientific support 

for the conclusions it draws about impacts and for the mitigation measures it 

presents.
306

 These flaws, along with recommendations for revisions to the 

Migratory Bird Plan, are discussed here, and in further detail in the Farwell Report 

(Attachment 16).  

In addition to having failed to adequately survey for birds of conservation 

concern, especially forest interior birds of conservation concern, the Migratory 

Bird Plan fails to set out a plan for the long-term monitoring and mitigation of 

impacts during and after construction. For example, the Migratory Bird Plan 
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should consider the potential need for a Brown-headed Cowbird removal program 

post-construction, should birds of conservation concern in the project area 

experience significant population declines due to nest parasitism.
307

  

The Migratory Bird Plan repeatedly uses the term “migratory birds” to refer 

specifically to migratory raptor and wading bird species
308

 – a small subset of the 

species protected as “migratory birds” by the MBTA. For instance, Table 3.1.1-

1
309

 is titled “Migratory Bird Nests in the ACP Project Area,” but only presents 

data regarding aerial surveys for raptor nests and wading bird rookeries. “Most 

migratory bird nests can only be found through intensive field surveys.”
310

  

Identification and mitigation of impacts to raptor nests and wading bird rookeries 

are important, but insufficient. It should be acknowledged and made clear that 

Atlantic and DTI have not surveyed for presence or nests of other migratory bird 

species, including forest interior birds of conservation concern.  

In the Migratory Bird Plan and the draft EIS, the implication that impacts 

will be mitigated by clearing outside of the nesting season and the availability of 

suitable habitat adjacent to the construction areas
311

 is “over-simplistic and 
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unsupported by the literature.”
312

 Many migratory bird species breeding in 

temperate forests return each year to the same territories, actively defending past 

breeding sites.
313

 Re-use of breeding sites reduces the costs of searching for a 

suitable breeding territory, allowing birds to reap benefits including reduced 

mortality during the search period and increased time and energy available for 

investment directly into breeding.
314

 Upon returning to breeding territories that 

have been altered so as to make them unsuitable, birds attempting to disperse into 

adjacent habitat must compete with returning breeding territory “owners” in those 

areas for limited breeding sites – leading to overcrowding, decreased rates of 

reproductive success and survival, and decreased abundance over time.
315

 

While thorough assessment of impacts to and exploration of mitigation 

measures for individual bird species of conservation concern are critical, impacts 

to avian communities should be considered in formulating the Migratory Bird 

Plan. In forests disturbed by linear infrastructure, forest interior specialists decline, 

and habitat generalists and some edge-associated species benefit.
316

 This species 
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turnover poses a threat to native biodiversity.
317

 This impact is briefly 

acknowledged in the draft EIS,
318

 but pre- and post-construction monitoring and 

mitigation measures to address these impacts are notably absent from the 

Migratory Bird Plan. 

The related assertion that, while forest interior species may be harmed, 

successional species such as the Golden-winged Warbler may benefit from the 

disturbance associated with the project,
319

 is an over-generalization and is 

misguided. First, forest interior species are experiencing widespread declines and 

habitat loss in the region, while edge species are not.
320

 Second, these assertions 

ignore the fact that linear corridors often comprise inferior habitat for both forest 

and edge/successional species, and may function as “ecological traps,” where 

birds misread cues about habitat quality, leading to reduced reproductive success 

or reproductive failure.
321
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The purported benefits to the Golden-winged Warbler are in doubt. Dr. 

Lesley Bulluck of Virginia Commonwealth University focuses her research on the 

Golden-winged Warbler in Highland County, Virginia. Dr. Bulluck notes that 

suitable habitat for Golden-winged Warblers in the southern Appalachians is 

restricted to elevations at or above 2,000 feet.
322

 The species would not utilize 

successional habitat in rights-of-way below this elevation, and “even at the proper 

elevation, management to promote growth of native forbs and blackberry (Rubus 

spp) preferred by Golden-winged Warblers is essential.”
323

 Dr. Bulluck writes that 

more common early successional species are more likely to benefit from the 

project, and Brown-headed Cowbirds and nest predators could benefit from the 

disturbance, gaining access to the forest interior and contributing to declines in 

forest interior species.
324

 Control of invasive species such as autumn olive and 

multiflora rose should be undertaken “regardless of the cost,” because control is 

often impossible after establishment.
325

 Use of herbicides and/or regular mowing, 

however, will render the right-of-way unsuitable for Golden-winged Warblers.
326
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The Migratory Bird Plan also fails to address the impacts to ridgetop 

habitat. Ridgetops are utilized in high concentrations by raptors and songbirds 

during spring and fall migration.
327

 They are breeding habitat for many forest 

interior songbirds, and are preferentially used as breeding habitat by Cerulean 

Warblers.
328

 Large portions of the Atlantic Coast Pipeline and Supply Header 

Project will directly impact ridgetop habitats, as ridges will be cleared and in many 

cases excavated and flattened.
329

 Here, there will be no adjacent habitat for 

displaced breeding birds to attempt to move into to compete with birds with 

established breeding territories, and the benefit of the habitat to migrating 

songbirds and raptors will be eliminated. These impacts will be especially 

pronounced within the Monongahela and George Washington National Forests, 

where 82% of the pipeline corridor will be located along ridgetops.
330

 An 

assessment of impacts to bird species preferentially using ridgetops during 

migration and/or for breeding should be undertaken.  
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The Migratory Bird Plan and draft EIS also ignore the value of ridgetop 

habitat given the growing evidence that species are migrating upward in elevation 

in response to climate change effects.
331

 

Forests in the central Appalachian region are at risk from forest loss and 

fragmentation, and the forest interior birds inhabiting those forests are vulnerable 

to these impacts. Forest loss and fragmentation have been implicated in the 

declines of multiple bird species of conservation concern in Pennsylvania and 

West Virginia, including Cerulean Warbler and Wood Thrush.
332

 The species most 

at risk are those vulnerable due to small population size, restricted range, narrow 

habitat requirements, and/or sensitivity to disturbance.
333

  

Laura S. Farwell, of West Virginia University, has identified ten forest 

interior “focal species” that are federal birds of conservation concern, and 

provided a review of the breeding habitat requirements of these species.
334

 The ten 

species are: Black-throated Green Warbler (Setophaga virens); Cerulean Warbler 

(Setophaga cerulea); Eastern Whip-poor-will (Antrostomus vociferus); Kentucky 

Warbler (Geothlypis formosa); Louisiana Waterthrush (Parkesia motacilla); 

Prothonotary Warbler (Protonotaria citrea); Red Crossbill (Loxia curvirostra); 
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Swainson’s Warbler (Limnothlypis swainsonii); Wood Thrush (Hylocichla 

mustelina); and Worm-eating Warbler (Helmitheros vermivora).  

Other federal birds of conservation concern that are associated with young 

forests and interior forest edges which are likely to be impacted by the project 

include: Black-billed Cuckoo (Coccyzus erythropthalmus); Brown-headed 

Nuthatch (Sitta pusilla); Canada Warbler (Cardellina canadensis); Olive-sided 

Flycatcher (Contopus cooperi); Northern Saw-whet Owl (Aegolius acadicus); 

Red-headed Woodpecker (Melanerpes erythrocephalus); and Yellow-bellied 

Sapsucker (Sphyrapicus varius).
335

 

In addition, a number of other forest-associated bird species are not federal 

birds of conservation concern but have been listed as regional “priority species” by 

the Appalachian Mountains Joint Venture.
336

 These species may not yet be priority 

species at the national level, but are birds of regional conservation concern, and 

are likely to be locally impacted by forest fragmentation in the project area. These 

species include, among others: Acadian Flycatcher (Empidonax virescens); Black-

                                                 

335
 Farwell Report at 11; see Migratory Bird Plan, att. A. 

336
 AMJV Priority Landbirds, Appalachian Mountains Joint Venture, 

http://amjv.org/documents/Priority_Landbird_Species.pdf (last accessed Apr. 1, 2017); 

see also About the AMJV, Appalachian Mountains Joint Venture, http://amjv.org/

index.php/about (last accessed Apr. 1, 2017) (“The Appalachian Mountains Joint Venture 

is a partnership of agencies and organizations that focuses on conserving and restoring 

habitats for priority bird species in the Appalachian Mountains Bird Conservation 

Region[.] . . . The Appalachian Mountains Joint Venture was officially recognized by the 

U.S. Fish and Wildlife Service in 2008. Joint ventures have proven to be efficient and 

effective mechanisms to conserve key species and their habitats across the nation.”). 
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and-white Warbler (Mniotilta varia); Blackburnian Warbler (Setophaga fusca); 

Hooded Warbler (Setophaga citrina); and Scarlet Tanager (Piranga olivacea).  

Because these species vary quite widely in their natural histories and 

specific habitat needs,
337

 the draft EIS and Migratory Bird Plan should include 

species-specific assessments of project impacts, pre-construction surveys and post-

construction monitoring, and species-specific mitigation plans. Even among the 

forest interior specialist species, “different responses to fragmentation are likely to 

reflect varying degrees of area sensitivity, habitat specialization, dispersal ability, 

and ability to cope with changing interspecific interactions.”
338

 These studies and 

mitigation measures are particularly important for the ten interior forest focal 

species, but are also warranted for other federal birds of conservation concern and 

for Appalachian Mountains Joint Venture priority species.  

C. Conclusion 

Until the above-discussed deficiencies are addressed with science-based 

assessments of impacts and plans for avoidance and/or mitigation of those 

impacts, the draft EIS sections pertaining to forest fragmentation and the 

Migratory Bird Plan do not meet the criteria for NEPA analysis of adverse 

environmental impacts and proposal of mitigation measures. 

                                                 

337
 See, e.g., Farwell Report at 11-25.  

338
 Farwell Report at 24 (citing Rueda et al. 2013).  
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V. The draft EIS’s analysis of potential impacts on threatened and 

endangered species is inadequate.  

Given the extraordinary reach of the Atlantic Coast Pipeline and the Supply 

Header Project, it is of little surprise that they threaten substantial harm to a large 

number of imperiled species.  According to the draft EIS, the U.S. Fish and 

Wildlife Service “identified 30 federally listed threatened or endangered species, 2 

designated critical habitats, 1 proposed species, 5 proposed critical habitats, and 6 

species that are currently under review for federal listing that are known to occur 

in … [the] project areas.”
339

  Despite the Commission’s legal obligation to “take a 

‘hard look’” at the projects’ potential impacts on each of these species and habitat 

areas, however, the draft EIS fails to do so.
340

  Instead, it punts—promising that 

the effects of the projects will be more fully evaluated down the road, whenever 

the relevant information has been gathered. 

In attempting to solicit public comment on a draft impact statement that 

omits essential information and analysis, the Commission has turned its back on 

the requirements of NEPA.  And in attempting to rely on the same statement as its 

biological assessment, the Commission has run afoul of the ESA. 

 

                                                 

339
 DEIS at 4-199. 

340
 Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350 (1989) (internal 

quotations omitted). 



 130 

A. The draft EIS omits essential information and analysis regarding the 

projects’ potential impacts on threatened and endangered species.   

Rather than offering a meaningful assessment of the projects’ potential 

impacts on threatened and endangered species, the draft EIS is largely dedicated to 

cataloguing the not-yet-available information that will be essential to this 

analysis.
341

  As previously noted, the amount of data that is missing from the draft 

statement would be difficult to overstate.  With respect to biological surveys alone, 

the draft EIS admits that necessary data had yet to be collected for most of the 

species at issue: 

 For the endangered gray and Virginia big-eared bats, the Commission 

was still awaiting “3,103 acres of hibernacula surveys in 2017[;]”
342

 

                                                 

341
 See, e.g., DEIS at 4-199 (“While Atlantic and DTI conducted surveys for several 

federally listed species or species under review, survey access was not available in all 

cases….  In addition, as noted throughout this section and in our recommendations, 

Atlantic and DTI have not provided conservation measures to address potential impacts 

to these species in all cases. FERC and FWS will re-evaluate the determinations provided 

for these species upon receipt of pending survey results and proposed conservation 

measures.”). 

342
 Id. at 4-200 (Table 4.7.1-1).  See also, e.g., id. at 4-203 (“Approximately 43.5 miles of 

potentially suitable bat habitat remain to be surveyed; completion is anticipated in August 

2017.”); id. at 4-204 (“Discussions regarding the potential impacts to karst and bat 

hibernacula are ongoing with the FERC, FWS, FS, VDGIF, and WVDNR.”); id. 

(“Conservation measures specific to occupied bat habitat and bat hibernacula would be 

further refined and defined upon FWS review of survey results, when impacts can be 

further quantified.”); id. at 4-205 (“The 2016 bat hibernacula surveys have been 

completed; however, Atlantic has not filed the results of these surveys on NFS lands.”); 

id. at 4-204 (“Based on currently available data, ACP may affect the Virginia big-eared 

bat; however, ACP is not likely to adversely affect the Virginia big-eared bat. ... FERC 

and FWS will re-evaluate this determination upon receipt of pending survey results and 

proposed conservation measures.”). 
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 For the endangered Indiana bat and the threatened northern long-eared 

bat, the Commission was still awaiting “surveys on 65 acoustic sites, 4 

mist net sites, 3,103 acres of hibernacula surveys and 185 acres of roost 

tree surveys in 2017[;]”
343

 

 For the Neuse River waterdog, which is under review, the Commission 

was still awaiting “[o]ne waterbody crossing … survey[] prior to 

construction[;]”
344

 

 For the endangered Roanoke logperch, the Commission was still 

awaiting “[s]urveys … at 7 waterbodies[;]”
345

 

                                                 

343
 Id. at 4-200 (Table 4.7.1-1).  See also, e.g., id. at 4-207 (“Approximately 43.5 miles of 

potentially suitable bat habitat remain to be surveyed; it is anticipated these would be 

complete in August 2017.”); id. at 4-208 (“The acreage of total potentially suitable [bat] 

habitat that would be cleared throughout construction is pending.”); id. at 4-213 (“Prior to 

the close of the draft EIS comment period, Atlantic should file with the Secretary, FWS, 

and FS … results of 2016 Indiana bat hibernacula surveys on NFS lands; … distance of 

known Indiana bat hibernacula from ACP workspace on NFS lands; … results of 2016 

roost tree surveys on NFS lands; … total acreage of Indiana bat occupied habitat that 

would be impacted by ACP on the MNF and GWNF during the active season; and … 

total acreage of Indiana bat suitable habitat that would be impacted by ACP on the MNF 

and GWNF.”); id. at 4-215 (“Prior to the close of the draft EIS comment period, Atlantic 

and DTI should file with the Secretary and FWS the total acreages of … northern long-

eared bat occupied habitat that would be impacted by ACP and SHP during the active 

season; and … northern long-eared suitable habitat that would be impacted by ACP and 

SHP.”); id. at 4-216 (“Prior to the end of the draft EIS comment period, Atlantic and DTI 

should file with the Secretary and FWS a revised list of known northern long-eared bat 

hibernacula located within 0.25 mile of ACP and SHP workspace.”). 

344
 Id. at 4-200 (Table 4.7.1-1). 

345
 Id. at 4-201 (Table 4.7.1-1).  See also id. at 4-224–4-225 (“Seven additional streams 

crossed by ACP were identified via desktop analysis in 2016 as having potentially 

suitable Roanoke logperch habitat.  Land access at 5 streams was limited; Atlantic plans 

to conduct habitat assessments at these sites in 2017 upon receipt of land access. ... The 

remaining surveys are anticipated to be completed in September 2017.”). 
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 For the Carolina madtom, which is under review, the Commission was 

still awaiting “2016 survey results and surveys on 5 waterbodies in 2016 

or 2017[;]”
346

 

 For the threatened Madison Cave isopod, the Commission was still 

awaiting an “evaluation of [the] Cochran’s Cave area[;]”
347

 

 For the Chowanoke crayfish, which is under review, the Commission 

was “anticipat[ing]” survey reports in October 2016;
348

 

 For the dwarf wedgemussel, James spinymussel, and Tar River 

spinymussel, all of which are endangered, the Commission was still 

awaiting “additional surveys in 2017[;]”
349

 

                                                 

346
 Id. at 4-201 (Table 4.7.1-1).  See also, e.g., id. at 4-227 (“Carolina madtom has been 

observed at 3 waterbody crossing locations.  The remaining 5 waterbody surveys are 

anticipated to be completed by June 2017.”). 

347
 Id. at 4-201 (Table 4.7.1-1).  See also, e.g., id. at 4-230 (“The Madison Cave isopod 

has the potential to occur within the GWNF; however the 2016 Karst Survey Report does 

not clearly identify karst features located on NFS lands.  Therefore, we recommend that 

… [p]rior to the close of the draft EIS comment period, Atlantic should file with the 

Secretary, and provide to the FS, a Karst Survey Report that specifically identifies the 

features identified on both the MNF and GWNF.”). 

348
 Id. at 4-201 (Table 4.7.1-1).  See also, id. at 4-231 (“Surveys for … [the Chowanoke 

crayfish] were not conducted in Virginia.  Based on the information provided by these 

agencies, we recommend that … [p]rior to the close of the draft EIS comment period, 

Atlantic should reconfirm with the FWS, VDGIF, and NCWRC whether surveys for the 

Chowanoke crayfish should be conducted at the Nottoway River, Roanoke River, and/or 

Waqua Creek, or any additional locations; or where Atlantic should assume presence for 

the Chowanoke crayfish in North Carolina and/or Virginia.”). 

349
 Id. at 4-201 (Table 4.7.1-1).  See also,e.g., id. at 4-232 (“Atlantic and DTI are 

currently conducting habitat assessments and surveys for federally listed mussels in 21 

waterbody crossings in Virginia, 1 waterbody in West Virginia on ACP, 1 waterbody in 

West Virginia on SHP, and 34 waterbody crossings in North Carolina.  In North 

Carolina, the FWS has instructed that surveys for federally listed mussel surveys [sic] 

would not be necessary where Atlantic and DTI intend to use the HDD crossing method.  

In Virginia, Atlantic’s and DTI’s consultations with the FWS regarding the requirement 

for surveys at waterbodies with HDD crossings are ongoing.  Surveys for federally listed 
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 For the yellow lance mussel, Atlantic pigtoe mussel, and green floater, 

all of which are under review, the Commission was also awaiting 

“additional surveys in 2017[;]”
350

 

 For the rusty patched bumble bee, which was recently listed as 

endangered, the Commission was still awaiting “additional consultation 

with FWS[;]”
351

 

 For the shale barren rock cress, pondberry, rough-leaved loosestrife, 

Michaux’s sumac, northeastern bulrush, American chaffseed, and 

running buffalo clover, all of which are endangered, the Commission 

was still awaiting “additional surveys in 2017[;]”
352

 and 

 For the Virginia sneezeweed, swamp pink, small whorled pogonia, and 

eastern prairie fringed orchid, all of which are threatened, the 

Commission was also awaiting “additional surveys in 2017.”
353

 

 

The deficiencies of the draft EIS, however, are not limited to survey data.  

In the words of the document, as of December 2016, “Atlantic and DTI ha[d] not 

provided conservation measures to address potential impacts to … [imperiled] 

species in all cases.”
354

  And despite FWS’s concerns regarding the adverse effects 

                                                                                                                                                 

mussels are still needed on approximately 17 waterbodies in Virginia, and 7 waterbodies 

in North Carolina.  No additional mussel surveys are currently proposed in West 

Virginia.  Atlantic plans to complete these surveys by June 2017.”). 

350
 Id. at 4-201 (Table 4.7.1-1). 

351
 Id. 

352
 Id. at 4-201–4-202 (Table 4.7.1-1). 

353
 Id. 

354
 Id. at 4-199.  See also, e.g., id. at 4-212 (“Prior to the close of the draft EIS comment 

period, Atlantic and DTI should file with the Secretary and FWS the additional bat 

conservation measures as recommended by the West Virginia FWS Field Office.”); id. at 
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of water withdrawals and discharges, Atlantic and DTI had not yet prepared “an 

alternatives analysis that identifies alternative water sources and discharge 

locations considered for waterbodies with documented or assumed presence of 

ESA-listed or under review species.”
355

 

                                                                                                                                                 

4-230 (“We recommend … that prior to the end of the draft EIS comment period, 

Atlantic should file with the Secretary, and provide to the FWS, FS, WVDNR, and 

VDGIF, a revised Karst Mitigation Plan, developed in coordination with the appropriate 

agencies that takes into account unknown underground features, porosity, and 

connectivity of these subterranean systems, and the potential implications to subterranean 

obligate species, such as the Madison Cave isopod.  Conservation measures included in 

the revised Karst Mitigation Plan should be designed to appropriately address these 

potential impacts.”); id. at 4-231 (“Prior to the close of the draft EIS comment period, 

Atlantic should reconfirm with the FWS, VDGIF, and NCWRC whether surveys for the 

Chowanoke crayfish should be conducted at the Nottoway River, Roanoke River, and/or 

Waqua Creek, or any additional locations; or where Atlantic should assume presence for 

the Chowanoke crayfish in North Carolina and/or Virginia.  Based on the results of this 

discussion, Atlantic should develop the appropriate conservation measures in consultation 

with these agencies to mitigate potential impacts.  The impacts evaluation and 

conservation measures should be filed with the Secretary and the FWS.”); id. at 4-238 

(“To address the potential for documentation of additional listed or under review mussels, 

we recommend that … [p]rior to the close of the draft EIS comment period, Atlantic and 

DTI should consult with the FWS and other appropriate agencies to identify the 

conservation measures that would be implemented to avoid or minimize impacts on 

federally listed and under review mussel populations that may be documented in 2017.  

Atlantic and DTI should also file with the Secretary and the FWS the final avoidance and 

minimization plan for these federally listed and under review mussel species.”); id. at 4-

240 (“Prior to the close of the draft EIS comment period, Atlantic and DTI should file 

with the Secretary and FWS a species evaluation and corresponding conservation 

measures for the rusty patched bumble bee.”). 

355
 Id. at 4-202–4-203.  See also, e.g., id. at 4-228 (noting the need for an alternatives 

analysis with respect to the Carolina madtom); id. at 4-232 (noting the need for an 

alternatives analysis with respect to the Chowanoke crayfish); id. at 4-238 (noting the 

need for an alternatives analysis with respect to listed mussel species). 
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The gaping holes in the draft statement’s imperiled-species assessment are 

at odds with the National Environmental Policy Act.  Under NEPA, federal 

agencies are obligated to take a “‘hard look’” at the environmental implications of 

their actions—a look that demands, “[a]t the least, … a thorough investigation into 

the environmental impacts of … [proposed] action[s] and a candid 

acknowledgment of the risks that those impacts entail.”
 356

  In order to satisfy these 

requirements, an agency must “gather” all relevant information and ultimately 

“provide the data on which it bases its environmental analysis.”
357

  As the 

Commission has yet to compile the information required to assess the projects’ 

impacts on threatened and endangered species, its draft EIS is both premature and 

arbitrary. 

While the draft EIS repeatedly encourages Atlantic and DTI to submit all 

required surveys and analysis “[p]rior to the close of the draft EIS comment 

period,” these “recommend[ations]” underscore—rather than remedy—the 

                                                 

356
 Nat’l Audubon Soc’y v. Dep’t of the Navy, 422 F.3d 174, 185 (4th Cir. 2005). 

357
 N. Plains Res. Council, Inc. v. Surface Transp. Bd., 668 F.3d 1067, 1083, 1085 (9th 

Cir. 2011) (holding that the defendant agency “did not take a sufficiently ‘hard look’ to 

fulfill its NEPA-imposed obligations” where the challenged impact statement “d[id] not 

provide baseline data for many … species, and instead plan[ned] to conduct surveys and 

studies as part of its post-approval mitigation measures”).  See also, e.g., Half Moon Bay 

Fishermans’ Mktg. Ass’n v. Carlucci, 857 F.2d 505, 510 (9th Cir. 1988) (“Without 

establishing the baseline conditions which exist in the vicinity of … [the proposed 

action], there is simply no way to determine what effect the … [action] will have on the 

environment and, consequently, no way to comply with NEPA.”). 
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document’s deficiencies.
358

  As the U.S. Supreme Court has emphasized, the 

importance of an environmental impact statement is not limited to “ensur[ing] that 

… [an] agency, in reaching its decision, will have available, and will carefully 

consider, detailed information concerning significant environmental impacts[.]”
359

  

Instead, 

[the] [p]ublication of an EIS, both in draft and final 

form, … [also] serves a larger informational role.  It 

gives the public the assurance that the agency ‘has 

indeed considered environmental concerns in its 

decisionmaking process,’ … and, perhaps more 

significantly, provides a springboard for public 

comment[.]
360

 

 

In order to allow a meaningful opportunity for public comment, a draft 

statement must include all relevant information and analysis.  “When relevant 

                                                 

358
 DEIS at 4-202–4-203 (aquatic species); id. at 4-205 (Virginia big-eared bat); id. at 4-

208, 4-212, 4-213 (Indiana bat); id. at 4-215–4-217 (northern long-eared bat); id. at 4-225 

(Roanoke logperch); id. at 4-230 (Madison Cave isopod); id. at 4-231 (Chowanoke 

crayfish); id. at 4-238 (mussels); id. at 4-240 (rusty patched bumble bee); id. at 4-247–4-

248 (listed plants). 

359
 Robertson, 490 U.S. at 349. 

360
 Id.  See also, e.g., N.C. Wildlife Fed’n v. N.C. Dep’t of Transp., 677 F.3d 596, 604 

(4th Cir. 2012) (“NEPA emphasizes the importance of an open and public environmental 

assessment process. ... NEPA ‘guarantees that the relevant information will be made 

available to the larger audience that may also play a role in both the decisionmaking 

process and the implementation of that decision.’”) (quoting Robertson, 490 U.S. at 349); 

40 C.F.R. § 1506.6 (“Agencies shall … [m]ake diligent efforts to involve the public in 

preparing and implementing their NEPA procedures.”); 18 C.F.R. § 380.9(a)(1) (“The 

Commission will comply with the requirements of 40 CFR 1506.6 of the regulations of 

the Council for public involvement in NEPA.”). 
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information ‘is not available during the [impact statement] process and is not 

available to the public for comment”—as is the case here—“the [impact 

statement] process cannot serve its larger informational role, and the public is 

deprived of [its] opportunity to play a role in the decision-making process.”
361

 

Because the Commission’s “draft statement is so inadequate as to preclude 

meaningful analysis” of the projects’ impacts on imperiled species, the agency 

must “prepare and circulate a revised draft[.]”
362

 

B. The draft EIS fails to satisfy the requirements for biological 

assessments under the Commission’s regulations. 

As a result of the deficiencies outlined above, the draft EIS is also 

inadequate to serve as the Commission’s biological assessment on the Atlantic 

Coast Pipeline and the Supply Header Project.  According to the draft, the 

Commission is “propos[ing] to use this EIS as the Biological Assessment (BA) 

that would be used for the Section 7 consultation process between the Commission 

and FWS.”
363

  Under the Commission’s own regulations, however, a biological 

assessment “must contain the following information” for every species at issue: 

                                                 

361
 N.C. Wildlife Fed’n, 677 F.3d at 604-05 (alterations in original) (quoting N. Plains 

Res. Council, 668 F.3d at 1085).  See also Nat’l Audubon Soc’y, 422 F.3d at 184 (“NEPA 

requires an agency to disseminate widely its findings on the environmental impacts of its 

actions.  Thus, it ensures that the public and government agencies will be able to analyze 

and comment on the action’s environmental implications.”). 

362
 40 C.F.R. § 1502.9(a). 

363
 DEIS at 4-199. 



 138 

(A) Life history and habitat requirements; (B) Results of 

detailed surveys to determine if individuals, populations, or 

suitable, unoccupied habitat exists in the proposed project’s 

area of effect; (C) Potential impacts, both beneficial and 

negative, that could result from the construction and operation 

of the proposed project, or disturbance associated with the 

abandonment, if applicable; and (D) Proposed mitigation that 

would eliminate or minimize these potential impacts.
364

 

 

Because the draft EIS omits the “[r]esults of detailed surveys[,]” 

“[p]roposed mitigation” measures, and a reasoned assessment of “[p]otential 

impacts,” it falls well short of these requirements.
365

  The shortcomings of the 

draft’s analyses regarding individual species are explained in more detail below. 

C. The draft EIS’s analysis of potential impacts on bat species is 

inadequate.  

While we agree with the Commission’s conclusion that the projects are 

likely to adversely affect both the Indiana bat and the northern long-eared bat, 

requiring formal consultation, the lack of information noted above renders the 

analysis of impacts to these and other bat species in the draft EIS incomplete.  

Moreover, the Commission has failed to properly include impacts to these species 

in its assessment of the cumulative impacts of the proposal. 

                                                 

364
 18 C.F.R. § 380.13(b)(5)(ii) (emphasis added).  See also id. § 380.13(b)(5)(iii) (“All 

surveys must be conducted by qualified biologists and must use FWS and/or NMFS 

approved survey methodology.  In addition, the Biological Assessment must include the 

following information: (A) Name(s) and qualifications of person(s) conducting the 

survey; (B) Survey methodology; (C) Date of survey(s); and (D) Detailed and site-

specific identification of size and location of all areas surveyed.”). 

365
 Id. § 380.13(b)(5)(ii). 
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The Atlantic Coast Pipeline has the potential to cause significant adverse 

impacts to listed bat species, particularly Indiana bats.  According to the draft EIS, 

“there are seven known hibernacula within 5 miles of the … [pipeline] 

construction workspace, and 16 potential hibernacula within 0.5 mile of the … 

construction workspace that could serve as habitat for the Indiana bat located 

within the … project area[.]”
366

  This information is based on 2016 survey data, 

with additional surveys still to be completed.  The draft EIS further states that 

“[p]otential roost tree surveys conducted in West Virginia in 2015 and 2016 

identified 42 primary roosts and 196 secondary roosts within the … [Atlantic 

Coast Pipeline] project workspace; 69 primary roosts and 308 secondary roosts 

were identified in the … [Supply Header Project] project workspace.”
367

  In short, 

the Indiana bat—a highly imperiled species—relies on the area that will be 

directly impacted by the projects. 

Impacts to northern long-eared bats would be similar to those for the 

Indiana bat.  Although the Endangered Species Act regulations for the northern 

long-eared bat drastically limit the applicability of take liability to the species, the 

applicants will not be able to utilize the streamlined consultation framework under 

the programmatic biological opinion for this species, “[d]ue to the potential for 

northern long-eared bat hibernacula located within the 0.25 mile of the workspace, 

                                                 

366
 DEIS at 4-209.   

367
 Id. at 4-211. 
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pending bat hibernacula survey results, and potential indirect impacts to bat 

hibernacula resulting from impacts to the interconnected karst system[.]”
368

  

Therefore, the project would likely result in take of the species that is not allowed 

under the species’ regulations, potentially resulting in significant harm to the 

species.  

In recent years, populations of North American bats, particularly in the 

eastern and southern United States, have suffered steep declines.  Millions of bat 

fatalities have been attributed to white-nose syndrome (“WNS”), a deadly fungal 

disease first identified in 2006.  WNS is a fatal disease affecting hibernating bats 

that is named for the white fungus that appears on the muzzle and other parts of an 

infected bat.  The disease has spread rapidly across the eastern half of the United 

States, and “is estimated to have killed more than 6 million bats in the Northeast 

and Canada.”
369

 

WNS is the cause of “the most precipitous decline of North American 

wildlife in recorded history.”
370

  Recent studies have estimated an 88-percent 

                                                 

368
 Id. at 4-217. 

369
 FWS, White-Nose Syndrome: The Devastating Disease of Hibernating Bats in North 

America (May 2016), available at 

https://www.whitenosesyndrome.org/sites/default/files/resource/white-

nose_fact_sheet_5-2016_2.pdf.  

370
 Consensus Statement of the Second WNS Emergency Science Strategy Meeting, 

Austin, Texas, May 27-28, 2009, http://www.batcon.org/pdfs/whitenose/Consensus

Statement2009.pdf. 
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decrease in the total number of hibernating bats, with 98-percent and 72-percent 

declines in hibernating northern long-eared and Indiana bats, respectively,
371

 and 

have concluded that these perilous population declines are being exacerbated by 

the additive nature of both WNS and numerous human-induced environmental 

stressors.
372

 

Indeed, the FWS recently determined that the listing of the northern long-

eared bat was warranted, primarily due to the species’ catastrophic decline caused 

by WNS.
373

  There is no evidence the impact of the disease will lessen as it 

continues to spread across the rest of the species’ range.  The federally listed 

Indiana bat has also suffered population declines attributable to the spread of 

WNS, and the species’ range is now almost entirely coincident with the area 

affected by WNS.  A recent study by U.S. Geological Survey and FWS scientists 

projected that the Indiana-bat population will fall to just 14 percent of its pre-WNS 

numbers range-wide by 2022.
374

  A 2013 study determined that white-nose 

                                                 

371
  Bat Conservation Int’l, Impacts of Shale Gas Development on Bat Populations in the 

Northeastern United States 7 (June 2012). 

372
  Id. 

373
  FWS, Endangered and Threatened Wildlife and Plants; 12-Month Finding on a 

Petition to List the Eastern Small-Footed Bat and the Northern Long-Eared Bat as 

Endangered or Threatened Species; Listing of the Northern Long-Eared Bat as an 

Endangered Species, 78 Fed. Reg. 61,046 (Oct. 2, 2013). 
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syndrome threatens the Indiana bat with a high risk of extirpation throughout large 

parts of its range.
375

   

The FWS has assessed the summer habitat needs of both the Indiana bat
376

 

and the northern long-eared bat.
377

  In addition, the Center for Biological 

Diversity’s petition for listing the northern long-eared bat summarized available 

scientific literature regarding the species’ summer habitat needs.
378

  While 

geographic location, sex, and reproductive status all appear to influence the 

selection of habitat by members of both species, the overarching conclusions of 

available research are that both the Indiana bat and the northern long-eared bat 

appear moderately to strongly dependent on the availability of larger, older trees 

and snags for roosting, and on larger patches of relatively undisturbed forest, 

preferably near bodies of water, for foraging.  Large, older trees that are located in 

                                                                                                                                                 

374
  Thogmartin, W.E., C.A. Sanders-Reed, J.A. Szymanski, P.C. McKann, L. Pruitt, R.A. 

King, M.C. Runge, and R.E. Russell. 2013. White-nose syndrome is likely to extirpate 

the endangered Indiana bat over large parts of its range. Biological Conservation, 160: 

162-172.  

375
   Id. 

376
  FWS, Indiana Bat (Myotis sodalis) Draft Recovery Plan: First Revision (Apr. 2007), 

https://ecos.fws.gov/ServCat/DownloadFile/45796?Reference=44940. 

377
  78 Fed. Reg. at 61,054-55. 

378
  Center for Biological Diversity, Petition to List the Eastern-Small Footed Bat Myotis 

leibii and Northern Long-Eared Bat Myotis septentrionalis as Threatened or Endangered 
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areas of forest with lower canopy cover are of particular importance because they 

serve as the location of Indiana-bat maternity colonies.  Thus, the removal of trees 

from forested lands, either by clearcutting or other techniques, and the 

fragmentation of habitat, whether by logging, road-building, or construction and 

maintenance of pipeline corridors, creates a real threat to the recovery and survival 

of these vulnerable species. 

The northern long-eared bat, in particular, appears highly sensitive to forest 

fragmentation and reductions in canopy cover.
379

  Given the threat of WNS to 

northern long-eared bats, the FWS has recognized that “[o]ther sources of 

mortality could further diminish the species’ ability to persist as it experiences 

ongoing dramatic declines,” since WNS has “reduced these populations to the 

extent that they may be increasingly vulnerable to other stressors that they may 

have previously had the ability to withstand.”
380

  The draft EIS, however, fails to 

adequately analyze the pipeline’s likely impacts to this species, since the extent of 

                                                 

379
 Caceres, M.C., and R. Barclay. 2000. Myotis septentrionalis. Mammalian Species 

634: 1-4; Caceres, M. C., and M. J. Pybus. 1997. Status of the Northern Long-eared Bat 

(Myotis septentrionalis) in Alberta. Alberta Environmental Protection, Wildlife 

Management Division, Wildlife Status Report No. 3, Edmonton, AB; Ford, W.M., 

Menzel, M.A., Rodrigue, J.L., Menzel, J.M., and Johnson, J.B. 2005. Relating bat species 

presence to simple habitat measures in a central Appalachian forest. Biological 

Conservation 126: 528-539; Forest Service Manual 2600 – Wildlife, Fish, and Sensitive 

Plant Habitat Management. Chapter 2670 – Threatened, endangered, and sensitive plants 

and animals. September 2005; Veilluex, J.P. and S. Reynolds. 2006. Northern Myotis. 

380
  See FWS, Northern Long-Eared Bat Interim Conference and Planning Guidance, 

USFWS Regions 2, 3, 4, 5 & 6 (2014). 



 144 

these impacts remains unknown.  For instance, while the draft EIS states that 

“[s]ome occupied northern long-eared bat forested habitat may need to be cleared 

outside the recommended winter clearing period for protected bat species[,]” it 

ultimately admits that “[t]otal acreage of potential northern long-eared bat 

occupied and suitable habitat that would be cleared during the summer season is 

pending.”
381

   

Although concerns about impacts from oil and gas development have 

focused on well pads, drill pits, and hazardous fracking fluids, the pipelines 

associated with increased gas production are particularly powerful drivers of 

habitat fragmentation and harm.  Increasingly, as pipelines have proliferated 

across the eastern U.S., they have become a major environmental concern in their 

own right. 

Fragmentation of forests causes “irreversible alterations to the forest 

ecosystem” that “can result in increased predation, brood parasitism, altered light, 

wind, and noise intensity, and spread of invasive species.”
382

  Further, pipeline 

companies continue to keep pipeline right-of-way areas cleared, causing sustained 
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forest fragmentation.
383

  This results in less forest cover, leaving wildlife more 

vulnerable and with fewer trees for bats to perch upon.
384

  For forest-dependent 

species like the Indiana and northern long-eared bats, the escalation of forest 

fragmentation and reduction of interior forest area results in a landscape less and 

less suited to the species’ needs for suitable roosting sites, security from predators, 

competitive advantage over other nocturnal insectivores, and appropriate foraging 

habitat.  In parts of the East that are already intensively developed for shale gas 

and other petroleum and natural-gas products, biologists are finding a radically 

transformed landscape—one that used to be dominated by continuous, mature 

forest, but is now being segmented into smaller and smaller parcels in which 

invasive plants and animals become more common as the disturbed habitats that 

favor them become proportionally more abundant.
385

 

The draft EIS failed to include an analysis of the cumulative impacts that 

bat populations would suffer as a result of WNS and additional habitat 

fragmentation.  Rather, the draft EIS appears to rely on “conservation measures” 

that have not yet been developed and may not even be followed.  For example, the 
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conservation measures include seasonal restrictions on tree clearing, yet the draft 

EIS states: 

Some occupied Indiana bat forested habitat may need to be cleared 

outside the recommended winter clearing period for protected bat 

species.  Loss of maternity roost trees due to clearing incurs a loss of 

potential summer habitat to individuals. In addition, removal of 

occupied roost trees when bats are present on the landscape during 

summer months could cause injury or death either through direct 

harm if bats do not or cannot exit the tree or through harassment due 

to noise disturbance.
386

 

 

Furthermore, even if the applicants limited tree removal to the winter 

months, individuals that could have been expected to emerge from hibernation and 

tolerate the disappearance of traditional roosting areas that were logged during the 

hibernation period may have lower margins of survival.  Bats that survive a winter 

of WNS infection are likely to be in a weakened state that could predispose them 

to higher rates of mortality or reproductive failure from a variety of other causes. 

With the additional factor of WNS, the increased energy expenditure compelled by 

the loss of spring, summer, or fall habitat may be the difference between survival 

and death. 

The fragmentation effects of the recent boom in shale-gas extraction and 

pipeline construction have been profound on both public and private lands, and 

scientists are deeply concerned about the long-term consequences of such 
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significant landscape alteration on wildlife.
387

  Given the unprecedented collapse 

of WNS-affected bat populations, any other adverse impacts to the species are 

likely to be significant and must be assessed in tandem with the proposed activities 

and evaluated as part of the Commission’s determination.  

The draft EIS does not provide any analysis of the impacts of forest 

fragmentation on the Indiana bat.  While the Commission admits that “[t]he loss of 

potential roosting habitat as a result of … [the pipeline] may impact bat species 

over the long term[,]” it suggests that the remaining roost trees would be 

sufficient, averring that “[a]lthough some potential roost trees would be removed 

from the area during construction, suitable potential roost trees would remain 

within the uncut portions of … [the] project areas.  In those areas retained as 

forest, it is anticipated that potential roost trees would be available for future 

occupation by protected bat species.”
388

 While uncut roost trees may remain 

“available,” that does not mean that bats would be able to utilize them, and the 
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Commission has failed to account for the impacts that fragmentation will have on 

the project areas. 

The draft EIS therefore fails to properly consider the significance of habitat 

loss and fragmentation from the proposed pipeline-construction activities in the 

context of the ongoing threats from WNS, as well as climate change and private 

surface development.  Moreover, the Commission must consider how the proposed 

activities could fragment the bats’ remaining habitat for spring staging, fall 

swarming, and foraging; could disrupt breeding and foraging patterns; and could 

pollute and degrade the bats’ drinking-water sources. 

The draft EIS also fails to properly assess the impacts of construction 

activities on Indiana bats.  The Commission does not appear to even know whether 

blasting is necessary, stating “Atlantic would coordinate with the FWS if blasting 

is necessary”—yet they conclude that “[b]lasting or other construction activities 

are not expected to affect known Indiana bat hibernacula.”
389

 Absent actual 

information to base this on, such a conclusion is arbitrary. 

Similarly, while the Commission admits that “FWS has expressed concern 

regarding impacts to potentially connected karst system located upstream of bat 

hibernacula that could cause changes to structure, hydrology, and/or hibernacula 

microclimate that could make bat hibernacula unsuitable, and/or disrupt 

hibernating bats, leading to mortality[,]”the Commission states that the applicants 
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would follow a “Karst Mitigation Plan.”
390

  In this same section, the Commission 

admits that “[d]iscussions regarding the potential impacts on karst and bat 

hibernacula are ongoing with the Commission, FWS, FS, VDGIF, and 

WVDNR.”
391

  If these discussions are ongoing, it is impossible to know whether 

or how the eventual karst mitigation plan will reduce impacts to bat species. 

Without this information, it is clear that the impacts and proposed mitigation have 

not yet been fully vetted.  

Finally, we are concerned that the applicants do not intend to strictly 

comply with the conservation measures that are necessary to avoid impacts to 

listed bat species.  According to the draft EIS, there are tree-clearing restrictions 

that would prevent harm to bats, yet the applicants would only comply with these 

“to the extent practicable[,]” and the Commission appears to acknowledge that tree 

clearing will occur outside these restrictions.
392

  There is no discussion regarding 

the extent of these activities, or the impacts they may have. Additionally, the 

Commission pushes off such analysis until later, claiming that “Atlantic would 

consult with the NFS, FWS and applicable state agencies regarding additional or 

special requirements or mitigation for tree clearing that may need to take place 
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during summer months when bats are active on the landscape.”
393

  However, as 

explained above, that analysis must be included in the draft EIS so that the 

Commission can evaluate the full range of the projects’ impacts and the public 

may provide comment on those activities. 

In sum, it is clear that the projects threaten significant harm to bat species 

that are already imperiled as a result of white-nose syndrome and habitat loss.  The 

Commission’s failure to adequately address this renders the draft EIS incomplete. 

D. The draft EIS’s analysis of potential impacts on the red-cockaded 

woodpecker is inadequate. 

The analysis in the draft EIS of impacts on the endangered red-cockaded 

woodpecker exemplifies the failure of the Commission to provide a sufficient 

discussion of potential impacts to imperiled species.  The Commission 

acknowledges that the projects may adversely affect the species, stating: 

Temporary removal of forest cover along the pipeline route could 

lead to a loss of 111.1 acres of potentially suitable red-cockaded 

woodpecker habitat. In addition, loss of forest cover in the 

permanently maintained right-of-way may cause fragmentation of 

potentially suitable habitat making it unavailable for future use by 

red-cockaded woodpeckers.  Noise from construction activities may 

also disturb red-cockaded woodpeckers in the vicinity of … [the 

pipeline].
394

 

 

However, the Commission concludes that the projects are not likely to 

adversely affect the species based on the results of surveys indicating that there are 
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“no cavity trees … within 0.5 mile of … [the Atlantic Coast Pipeline] 

workspace[.]”
395

  While cavity trees may not have been identified during surveys, 

the fragmentation and loss of suitable habitat that would result from the projects 

could still cause substantial harm the species.  This is especially true given the 

ongoing loss of habitat due to development and climate change, which the 

Commission failed to discuss in the draft EIS.  In order to comply with both 

NEPA and the ESA, the Commission must analyze how the loss of additional 

suitable habitat and the further fragmentation of the landscape may impact the red-

cockaded woodpecker—rather than summarily dismissing the potential impacts 

based on a lack of known cavity trees. 

With respect to the Endangered Species Act, it is readily apparent that the 

draft EIS does not satisfy the Commission’s duty to “evaluate the potential effects 

of the action” on the red-cockaded woodpecker and “determine whether … [it is] 

likely to be adversely affected by the action[.]”
396

  The lack of any analysis of how 

the loss of 111 acres of suitable woodpecker habitat and fragmentation of the 

landscape in the context of regional habitat loss would affect this endangered 

species indicates that the draft EIS does not meet the requirements for a biological 

assessment.  Notably, the threshold for triggering formal consultation is very low.  

Therefore, in addition to satisfying NEPA’s requirements, the “not likely to 
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adversely affect” determination for the red-cockaded woodpecker must be 

revisited, and the Commission should undertake formal consultation regarding the 

species with FWS. 

E. The draft EIS’s analysis of potential impacts on the Atlantic sturgeon 

is inadequate.  

As with the red-cockaded woodpecker, the Commission has failed to take a 

hard look at the potential for the projects to harm the endangered Atlantic 

sturgeon.  The pipeline would cross several rivers where Atlantic sturgeon are 

present, including proposed critical habitat for the Carolina distinct population 

segment.  Yet, while the Commission readily admits that Atlantic sturgeon could 

be harmed by an inadvertent return of drilling fluid if there is an HDD frac-out, 

that the open-cut method used to cross the Neuse River would increase turbidity 

and affect sturgeon downstream, and that intake pumps for water withdrawals may 

entrain or impinge sturgeon and alter the species’ habitat, the Commission 

concludes that the projects are “not likely to adversely affect” Atlantic sturgeon 

based on timing restrictions that limit construction and water withdrawals, and the 

implementation of an HDD plan.
397

 

This conclusion was arbitrary.  While timing restrictions and the HDD plan 

might “minimize impacts[,]” this does not mean that “take” will be entirely 

eliminated—and under the ESA, the possibility of such harm is alone enough to 
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require formal consultation.
398

  The Commission has failed to provide any analysis 

regarding the potential for a frac-out to occur, and what harm might be suffered by 

Atlantic sturgeon as a result, even with the HDD plan in place.  The Commission 

has also failed to provide any analysis of the potential for take from increased 

turbidity or entrainment and impingement.  The Commission has accordingly 

failed to provide a meaningful analysis of the pipeline’s likely impacts on the 

Atlantic sturgeon, in violation of both NEPA and the ESA. 

F. The draft EIS’s analysis of potential impacts on freshwater mussels is 

inadequate.  

According to the Freshwater Mollusk Conservation Society, freshwater 

mussels are “the most gravely imperiled group of animals in the country.”
399

  At 

present, “38 of these species are presumed to be extinct, and another 77 species are 

considered critically impaired.”
400
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The Freshwater Mollusk Conservation Society has drafted a letter, which is 

attached, stating that in their expert opinion as the foremost conservation and 

advocacy group for freshwater mollusks, construction of the Atlantic Coast 

Pipeline poses “a high risk of harm to imperiled mussel species” and “could 

potentially jeopardize the continued existence of these sensitive species[.]”
401

  This 

conclusion is unsurprising, given the route of the proposed pipeline.  The projects 

will cross several streams and rivers that are known habitat for endangered 

freshwater mussels.  According to the draft EIS, “[f]ive federally listed mussel 

species have been documented in … [the] project areas in West Virginia, Virginia, 

and North Carolina”—the dwarf wedgemussel, the clubshell, the James 

spinymussel, the Tar River spinymussel, and the snuffbox—as well as several 

species proposed for listing.
402

  The draft EIS notes that these species are 

incredibly imperiled, acknowledging that their populations are small to extremely 

small in size, isolated, highly fragmented, and often suffer from low genetic 

viability and a high risk of extinction. 

The projects would cross some waterways using the HDD method, while 

others would be crossed using open-trench cuts.  Both of these methods pose a risk 

of significant harm to mussels.  Open-trench cuts would cause direct harm to 
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mussels by altering water flow and leading to increased sedimentation from 

construction activities.  HDD, which is intended to avoid the direct impacts of 

open-trench construction, risks the inadvertent and harmful return of drilling 

muds, known as “frac-outs,” when pipeline holes are drilled beneath waterways.  

In the draft EIS, the Commission acknowledges that “Atlantic may indirectly 

affect downstream mussel populations during construction through increased 

sedimentation, degraded water quality, and turbidity[,]” and that “Atlantic’s 

construction activities may cause injury or mortality to individuals that occur at 

the crossing from trenching in the streambed.”
403

  However, the draft EIS does not 

make any attempt to quantify or even discuss the impacts that such construction 

activities and incidents, including an HDD frac-out, would have on imperiled 

mussel species. 

Furthermore, the draft EIS acknowledges that project “access roads are in 

close proximity” to a known population of listed mussels.
404

  Construction of these 

roads, as well as runoff following construction, may result in increased sediment 

in waterways, which may adversely affect the mussels, as discussed further 

below.
405

  Listed mussels are also at risk of entrainment or impingement at water 
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intakes, and the draft EIS recognizes that water withdrawals “may also reduce 

water flow volumes and velocities, increase sedimentation, alter dissolved oxygen 

levels, and expose mussels to the air and desiccation.”
406

     

Freshwater mussels are incredibly susceptible to sediment loading.  Studies 

have shown that “[o]ne of the most ubiquitous factors that may adversely affect 

mussel populations is excessive sedimentation caused, in part, by poor land-use 

practices.  Excessive sedimentation has been suspected as a cause of unionid 

mussel declines since the late 1800s.”
407

  Mussel species in the project areas—

such as the James spinymussel, which has been extirpated from 90 percent of its 

historic range—have experienced precipitous declines over the past several 

decades due to development of the region.  These species have a very restricted 

distribution, and are therefore incredibly susceptible to water-quality impacts, 

since they are limited to areas of unpolluted water with clean sand and cobble 

bottom sediments.
408

   

In its draft EIS, the Commission has failed to adequately consider the 

downstream impacts of the proposed activities. These activities have the potential 

to increase sediment loads not only from stream-crossing construction activities, 
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but from the loss of riparian vegetation which will lead to increased erosion and 

sedimentation. 

Excessive amounts of sediments, especially fine particles that wash into 

streams, can affect mussels through multiple mechanisms.  Fine sediments can 

lodge between coarse grains of the substrate to form a hardpan layer, thereby 

reducing interstitial flow rates.
409

  Silt and clay particles can also clog the gills of 

mussels,
410

 interfere with filter feeding,
411

 or affect mussels indirectly by reducing 

the light available for photosynthesis and the production of food items.
412

   

Much of the region contains ecological communities characterized by thin 

soils and exposed parent material that result in localized complexes of bare soils 

and rock, herbaceous and/or shrubby vegetation, and thin, often stunted woods and 

sparse woodlands with shallow, drought-prone soils.  Other areas are characterized 

by rugged, mountainous terrain with steep hills and ridges dissected by a network 

of deeply incised valleys.  These communities are susceptible to erosion from 
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activities that remove vegetation and disturb soil.  Construction activities therefore 

have the potential to cause substantial sediment discharge into receiving waters 

that provide habitat for endangered mussels.  

While we support the efforts to minimize impacts to imperiled freshwater 

mussels through relocation, the draft EIS does not provide an adequate analysis of 

the harm that this might cause to mussels, or the cumulative impacts such efforts 

may have on mussel populations.  Removing mussels from streams and rivers will 

reduce the population in the waterbodies, potentially making it harder for those 

species to reproduce. This impact is especially significant in light of the fact that, 

as the Commission acknowledges, mussel populations are already isolated, highly 

fragmented, and often experience low genetic viability.  Moreover, given the draft 

EIS’s acknowledgement that fish-relocation activities are viewed by the FWS as 

“take” requiring formal consultation, there is no justification for refusing to 

engage in additional analysis and formal consultation with respect to freshwater 

mussels.
413

 

The draft EIS also fails to address where mussels would be relocated to, 

and whether these other rivers or streams are threatened by development activities 

that could pose a risk of harm to relocated mussels.  In fact, the draft EIS states 

that this matter is still under review, and that a final plan has not yet been 
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developed.
414

  It was therefore arbitrary for the Commission to conclude that the 

Project is not likely to adversely affect listed mussel species, given that the details 

of the relocation efforts have not been provided, and no analysis of resulting 

impacts has been made.     

Furthermore, it remains unclear what the geographic scope of the relocation 

efforts will be.  Relocating only those mussels that are found in the immediate area 

of a river crossing may reduce the harm to those individuals, but it would do little 

to prevent impacts to mussels downstream, which may be harmed by increased 

sediment.  Studies and analysis indicate that threatened and endangered aquatic 

species are most susceptible when they are within 10 river miles of a project.
415
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this 10-mile area.  As a result, in order to fulfill its obligations under NEPA and 

the ESA, the Commission must consider impacts to listed mussel species within 

this 10-mile area.  The draft EIS, however, does not discuss the extent of 

relocation efforts, or impacts from sediments downstream of construction 

activities.  The draft EIS notes that the applicants would attempt to minimize harm 
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by using silt curtains; however, there is no analysis regarding the impacts these 

may have on the aquatic environment, and there is no discussion regarding how 

much sediment would still be deposited into streams, and what impacts this 

sediment would have on listed mussels.  

We are very concerned by the Commission’s failure to properly analyze the 

potential impacts to freshwater mussels.  It is clear that FERC does not yet have 

sufficient information on mussel species, given that the draft EIS states that habitat 

assessments are ongoing “in 21 waterbody crossings in Virginia, 1 waterbody in 

West Virginia on … [the Atlantic Coast Pipeline], 1 waterbody in West Virginia 

on … [the Supply Header Project], and 34 waterbody crossings in North 

Carolina[,]” while “approximately 17 waterbodies in Virginia, and 7 waterbodies 

in North Carolina” have yet to be surveyed and will not be completed until June 

2017.
416

  As explained above, completed surveys are necessary to undertake the 

“hard look” that NEPA requires, as well as to comply with the ESA, yet the 

Commission has made a “not likely to adversely affect” determination without 

even knowing all of the places where mussels can be found. 

Furthermore, while the Commission acknowledged the potential for harm 

to mussels from water withdrawals, it failed to consider alternatives to the 

proposed action, as NEPA requires, and to meaningfully assess the harm that 

could result.  The draft EIS states that “Atlantic and DTI would monitor water 
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levels during withdrawals for hydrostatic testing and HDDs and ensure that they 

do not exceed 25 percent of the waterbody’s discharge[.]”
417

  There is no analysis, 

however, as to why 25 percent is the appropriate target, or what impacts a 25-

percent reduction in flow may have on listed mussels.  The Commission needs to 

consider alternatives to this 25-percent limit, since it may be possible and 

environmentally beneficial to limit withdrawals further—to perhaps 10 percent of 

flow.  That is the very purpose of NEPA—to require consideration of impacts and 

alternatives—yet the Commission makes no attempt to do so in the draft EIS.
418

   

Rather than address these issues in the draft EIS, the Commission attempts 

to shift responsibility onto the applicants, requesting that Atlantic “conduct an 

alternatives analysis regarding water appropriations and discharges for 

waterbodies where federally listed species or species under federal review may be 

present[.]”
419

  The failure of the Commission to include this alternatives analysis 

in the draft EIS renders it incomplete.  Moreover, the Commission concludes its 

discussion of freshwater mussels by stating that “Atlantic and DTI should consult 

with the FWS and other appropriate agencies to identify the conservation 
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measures that would be implemented to avoid or minimize impacts on federally 

listed and under review mussel populations that may be documented in 2017.”
420

  

This statement is indicative of the lack of analysis in the draft EIS, as well as the 

Commission’s failure to fulfill its duties under the ESA.  As private parties, the 

applicants are not subject to the analytical and consultation requirements of NEPA 

and the ESA; instead, it is the Commission, as the lead federal agency on this 

proposal, that has duties to fulfill under both laws. 

In short, the Commission’s determination that the projects are not likely to 

adversely affect listed mussel species is not supported by sufficient analysis in the 

draft EIS.  Indeed, the Commission admits that it will have to “re-evaluate this 

determination upon receipt of pending survey results and proposed conservation 

measures.”
421

  In order to satisfy the requirements of NEPA, the Commission must 

prepare a supplemental draft EIS once the relevant surveys and conservation 

measures are complete.  And in order to satisfy the requirements of the ESA, the 

Commission must engage in formal consultation regarding the projects’ impacts 

on freshwater mussels. 

G. The draft EIS’s analysis of potential impacts on the Roanoke 

logperch is inadequate.  
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We support the Commission’s determination that the projects are likely to 

adversely affect the Roanoke logperch.  However, the draft EIS fails to adequately 

assess the potential impacts to this species, and provides insufficient information 

on which to provide comments.  The Commission has therefore not fulfilled its 

NEPA obligations to take a hard look at the impacts, and to provide a meaningful 

opportunity for public participation.   

The FWS recovery plan for the Roanoke logperch specifically identifies a 

need to “reduce erosion and excessive stream sedimentation.”
422

  Under the plan, 

“[h]ighest priority should be placed on reducing the quantity of silt entering the 

North Fork Roanoke, Nottoway, and Pigg Rivers.”
423

  However, the pipeline 

would cross the Roanoke River drainage, as well as a Roanoke-logperch priority 

area located in Dinwiddie, Nottoway, and Brunswick counties, and would use dry-

crossing methods on ten waterbodies with suitable habitat, which would result in 

direct impacts to individuals as well as increased sedimentation of logperch 

habitat. 

The draft EIS fails to assess the impacts of these activities on the Roanoke 

logperch.  The document does not state how many linear feet of stream bank will 

be impacted during construction, and how many feet will be permanently 
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maintained as grassy and/or shrub vegetation after construction.  Riparian forest 

permanently eliminated from the upper Roanoke River drainage or other priority 

areas could have a devastating impact on the species, yet the Commission fails to 

identify or address these concerns.  The Commission further fails to identify the 

potential for spills to occur, and the potential impacts on the species, stating only 

that “[a]ccidental spills … may occur” and “could harm” the species—yet no 

specifics or analysis are provided.
424

 

The lack of any meaningful discussion of the impacts to Roanoke logperch 

from spills and sedimentation, and the potential means of mitigating these impacts, 

renders the draft EIS incomplete.  It remains unclear how the projects’ proponents 

will avoid such impacts, and what that might mean for the overall impacts of the 

projects on the environment.  For example, it may be that through formal 

consultation it is determined that alternative routes or stream-crossing methods are 

necessary to mitigate impacts, yet since the draft EIS does not discuss these 

matters, there is no opportunity for the public to provide comment.  The 

Commission must supplement the draft EIS with a full discussion of the impacts to 

this species, and provide an opportunity for meaningful public participation.   

H. The draft EIS’s analysis of potential impacts on the Madison Cave 

isopod is inadequate.  
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We support the Commission’s determination that the projects are likely to 

adversely affect the threatened Madison Cave isopod, requiring formal 

consultation under the ESA.  However, once again the Commission has failed to 

provide sufficient information on which to base public comments.  The Madison 

Cave isopod is incredibly susceptible to harm from contamination and alterations 

of the hydrologic conditions within the subsurface karst habitat on which it 

depends.  The Commission has acknowledged that “it is possible that impacts 

associated with construction activities could have population level effects on this 

species[,]” yet the draft EIS does not make any attempt to quantify those impacts 

or discuss how they might impact the species.
425

 

Moreover, pertinent information on the impacts to the species has not been 

provided for public comment.  The Commission has requested that the applicants 

file a “revised Karst Mitigation Plan, developed in coordination with the 

appropriate agencies that takes into account unknown underground features, 

porosity, and connectivity of these subterranean systems, and the potential 

implications to subterranean obligate species, such as the Madison Cave 

isopod.”
426

  It is not clear how the Commission has analyzed the cumulative 

environmental impacts of the projects, given the lack of such essential 

information.  The Commission must accordingly supplement the draft EIS with a 
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full discussion of the impacts to this species, and provide an opportunity for 

meaningful public comment on the updated karst mitigation plan. 

I. The draft EIS’s analysis of potential impacts on the rusty patched 

bumble bee is inadequate.  

After a four-year wait, the U.S. Fish and Wildlife Service listed the rusty 

patched bumble bee as endangered on March 21, 2017.
427

  In anticipation of the 

listing, the draft EIS purported to evaluate the projects’ potential impacts on the 

species, asserting that “Atlantic and DTI may affect the rusty patched bumble bee” 

but are “not likely to adversely affect th[e] species.”
428

  This conclusion, however, 

was at odds with the limited evidence before the agency.  According to the draft 

EIS, for instance, “[c]onstruction of … [the pipeline] would temporarily impact 

about 7,490.1 acres of pollinator habitat (including forests, scrub-shrub, 

grasslands/herbaceous, barren land, woody wetlands, and emergent wetlands).”
429

  

Despite the scale of this harm, the draft EIS declares—without citation or 

support—that “[t]he temporary loss of this amount of habitat would not 

significantly affect the overall availability of suitable habitat and would not result 

in a detectable or measurable impact on an individual’s ability to find roosting, 
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foraging, or breeding habitat.”
430

  The draft is similarly dismissive of the fact that 

“[h]ibernating queens and colonies may be located in … [the] project areas,” 

stating only that “the potential is low and discountable.”
431

  Given the highly 

imperiled status of the rusty patched bumble bee, more information and analysis is 

required.   

Ultimately, the draft EIS relies on Atlantic and DTI’s incorporation of a 

forb-seed mixture into their vegetative “Restoration and Rehabilitation Plan,” 

which is still subject to revision, to assume that any effects from the projects will 

be sufficiently mitigated.
432

  However, applying a forb-seed mixture as the only 

method of mitigation is insufficient, as it does not begin to address other potential 

project impacts acknowledged elsewhere in the draft EIS.  The draft EIS admits, 

for instance, that forest fragmentation will occur as a result of pipeline 

construction and that “[f]ragmentation of forest habitats is often associated with 

increased invasive species[.]”
433

  It goes on to acknowledge, in the very next 
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sentence, that “[i]nvasive species can also greatly impact pollinator species such as 

… rusty-patched bumble-bees[.]”
434

  All told, in arbitrarily declaring that the rusty 

patched bumble bee is not likely to be adversely affected by the pipelines, the 

Commission fell short of its obligations under NEPA and the ESA. 

J. The draft EIS’s analysis of potential impacts on “under review” 

species and migratory birds is inadequate.  

The draft EIS acknowledges that there are five proposed critical-habitat 

designations in the project areas (for distinct population segments of the Atlantic 

sturgeon, discussed above), as well as six species under review for listing (the 

Neuse River waterdog, Carolina madtom, Chowanoke crayfish, yellow lance 

mussel, Atlantic pigtoe mussel, and the green floater).  Like its analysis of other 

issues, however, the draft EIS’s assessment of the likely impacts on these species 

and designations was inadequate. 

The Commission’s determinations for the under-review species lack the 

substantive analysis NEPA and the ESA require to understand how species will be 

impacted, and to fully assess the environmental effects of the projects.  There is no 

analysis as to whether the projects could adversely affect these species and make it 

more likely that they would need to be listed under the ESA.  It is also not clear 

whether and how the Commission would fulfill its duty to conference with FWS 

on these species.     
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The draft EIS similarly fails to analyze and disclose the projects’ potential 

impacts on migratory birds.  The Fish and Wildlife Conservation Act mandates 

that FWS create and maintain the Birds of Conservation Concern (or “BCC”) list, 

the goal of which “is to prevent or remove the need for additional ESA bird 

listings by implementing proactive management and conservation actions and 

coordinating consultations[.]”
435

  Specifically, birds included on the BCC list are 

“birds that may warrant protection under the ESA in the future if conservation and 

management efforts are not focused on them[.]”
436

  Although the “Migratory Bird 

Plan” provided by the applicants does provide a complete list of BCC in the 

region, it is notably lacking in any analysis of whether the projects may further 

threaten listed birds and push them toward listing under the ESA. 

K. The draft EIS fails to assess potential impacts on state-designated 

species, including the Eastern tiger salamander and the Northern 

coal skink.  

 

In keeping with its deficiencies on other fronts, the draft EIS also fails to 

assess the projects’ potential impacts on species that have been designated as 

sensitive or imperiled by states in the region.  According to the draft, “[d]ue to 

pending survey results, pending conservation measures, and consultations with the 

appropriate federal and state agencies, in particular with regard to bat species and 

bat hibernacula, subterranean obligate species, and aquatic species, … [the 
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Commission’s] determination regarding the overall impacts on state-listed and 

sensitive species is pending.”
437

  Rather than awaiting this essential information, 

however, the draft EIS simply “recommend[s] that … [p]rior to the close of the 

draft EIS comment period, Atlantic should file with the Secretary an evaluation of 

the impacts and species-specific conservation measures, developed in coordination 

with the applicable federal and state agencies … , for … [65 listed] species … 

where Atlantic has identified potential impacts, and/or where the appropriate 

agency has requested additional analysis or conservation measures.”
438

  This look-

into-it-later approach, as previously explained, is impermissible under NEPA. 

The draft EIS’s failure to meaningfully evaluate the projects’ effects on 

state-listed species is particularly concerning with respect to the eastern tiger 

salamander.  According to Virginia’s Department of Game and Inland Fisheries, 

the eastern tiger salamander “can be considered extant in only two sites” within 

the state—including one in Augusta County, which would be burdened by 56.1 

miles of the Atlantic Coast Pipeline.
439

  As a result of its “very restricted” range in 
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Virginia, the species was listed as “State Endangered” on October 1, 1987.
440

  It 

remains on Virginia’s “Rare Animal List” today.
441

   

Despite the eastern tiger salamander’s precarious status in Virginia, the 

draft EIS gives it little attention.  The document reports that “2016 surveys 

completed at 59 wetland features … [identified] … four sites … as moderate 

habitat and one as high; one larval tiger salamander [was also] observed[.]”
442

  The 

draft notes, too, that the species is “[a]ssociated with the Big Levels-Maple Flats 

Conservation Site and at isolated wetlands in Sherando Quad, which are in 

proximity” to the Atlantic Coast Pipeline.
443

  And the draft EIS concedes that the 

pipeline could harm the salamander, explaining that: 

The greatest threat to this species is the loss of breeding ponds and 

adjacent woodlands.  Direct impacts on breeding habitat include 

temporary sedimentation and potentially long-term alteration of 

hydrology associated with the sinkhole pond.  Removal of adjacent 

mature forests would reduce terrestrial habitat available to adults.  

Construction activities could also fragment or isolate salamanders 

from their breeding or terrestrial habitat.
444
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Ultimately, however, the draft EIS grants the eastern tiger salamander only 

a promise of future studies and conservation measures, omitting the very analysis 

that NEPA requires.
445

 

The draft EIS does even less in assessing the potential impacts on the 

northern coal skink.  Like the eastern tiger salamander, the coal skink is “[r]arely 

encountered in Virginia[;]”
446

 it has accordingly been listed by the state as 

“rare.”
447

  While the species may be found in four of the counties that would be 

crossed by the Atlantic Coast Pipeline—Augusta, Bath, Highland, and Nelson—

the draft EIS fails to evaluate the resulting effects.
448

  Instead, the draft simply 
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declares that any “impacts would be localized and adjacent habitat would be 

available.” 
449

  NEPA requires more. 

VI. Impacts to streams and wetlands are not minimal and cannot be 

permitted under NWP 12. 

The draft EIS outlines widespread and significant adverse effects on 

streams and wetlands, particularly forested wetlands, in the pipeline’s path.  In 

North Carolina, the proposed impacts to wetlands exceed the amount of impacts 

approved in each of the last 10 years.
450

  The draft EIS reports that the proposed 

pipeline would affect 451.3 acres of wetlands in the state, including 156.1 acres 

permanently.
451

  In Virginia, the proposed impacts would likewise be substantial.  

From 2010 to 2015, the state approved impacts to 688 acres of wetlands, an 

average of 115 acres a year and never more than 146 acres.
452

  The draft EIS 
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reports that the proposed pipeline would affect 309.5 acres of wetlands in the state, 

including 88.1 acres permanently.
453

   

These large-scale impacts make NWP 12 inapplicable. NWP 12 can only 

lawfully apply when the regulated activity causes “only minimal individual and 

cumulative environmental impacts.”
454

  Permitting multiple years’ worth of 

wetland impacts is not and cannot be considered a “minimal” adverse effect.   

When deciding whether a project has minimal adverse environmental 

effects under NWP 12, the district engineer must consider “the environmental 

setting in the vicinity of the NWP activity, the type of resource that will be 

affected by the NWP activity, the functions provided by the aquatic resources that 

will be affected by the NWP activity, the degree or magnitude to which the aquatic 

resources perform those functions, the extent that aquatic resource functions will 

be lost as a result of the NWP activity (e.g. partial or complete loss), the duration 

of the adverse effects (temporary or permanent), the importance of the aquatic 

resource functions to the region (e.g., watershed or ecoregion), and mitigation 

required by the district engineer.”
455
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Here, each of these factors supports finding that the proposed 

environmental effects are not minimal.  First, the environmental setting supports 

finding that the effects are not minimal.  For example, significant rare wetlands in 

both the Spruce Creek Tributary Conservation Site and Meherrin River and 

Fountains Creek watersheds are threatened by the pipeline.
456

  Not only are the 

proposed impacts to particular high quality habitats, the overall total acreage of 

wetlands affected (as described above) significantly exceeds the annual average 

for either North Carolina or Virginia.  

Second, the type of resources that will be affected—including high value 

habitats and forested wetlands—and the functions they provide support finding 

that NWP 12 does not apply.  As reflected in the draft EIS, the waters and 

wetlands in the path of the pipeline provide valuable habitat. The pipeline would 

cross through the buffer zone for a highly valuable Central Appalachian Low-

Elevation Acidic Seepage Swamp within the Spruce Creek Conservation Site in 

Virginia, which the state of Virginia has assigned a high biodiversity ranking as an 

indicator of its rarity and quality.
457

  The pipeline would also cross the Meherrin 

River and Fountains Creek watersheds, located in southeastern Virginia, which are 

part of the Nature Conservancy’s Albemarle Sound Whole System project area 

and “contain large intact forested wetlands that support high levels of use by 
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migratory and breeding birds and provide exceptional migratory fish spawning and 

nursery habitats.”
458

  The pipeline would also cross through habitat for several 

species of concern or listed species in Virginia and North Carolina, including the 

Atlantic sturgeon, the Roanoke logperch, the Orangefin madtom, the Neuse River 

waterdog, and the Chowanoke crayfish.
459

   

Third, the degree of impacts and their duration require finding that NWP 12 

does not apply.  As discussed above, the more than 1,000 acres of wetlands 

impacts is significantly greater than the annual average for Virginia and North 

Carolina.  The draft EIS acknowledges that a significant part of those impacts will 

be permanent—eliminating 231 acres of forested wetlands.
460

  Even those 

“temporary” impacts to forested wetlands, which by definition have trees more 

than 20 feet tall and a mature canopy,
461

 will be very long-term.
462

  The draft EIS 

concedes that “[g]iven the species that dominate the forested wetlands crossed by 

the Atlantic Coast Pipeline and the Supply Header Project, recovery to 
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preconstruction state may take up to 30 years or more.”
463

  Such impacts are not 

temporary and require finding that the project will have more than minimal 

adverse effects. 

Finally, no mitigation has been proposed to date.
464

  The draft EIS simply 

proposes to file a copy of the approved mitigation prior to construction. Therefore, 

the information provided cannot support a finding that application of NWP 12 is 

appropriate.  

A. Impacts to forested wetlands are losses of Waters of the U.S. that 

require an individual permit.  

NWP 12 also does not apply because the proposed impacts to forested 

wetlands require an individual permit.  An individual permit is required if any part 

of the pipeline does not meet NWP 12 requirements.
465

  Here, the draft EIS 

concedes that numerous impacts exceed the 0.5-acre threshold and disqualify the 

project.  

Based on the Corps’ definitions, it is clear that permanent elimination of the 

forested wetland use is a “loss of waters.”
466

  By definition, wetlands “that are 

permanently adversely affected by filling, flooding, excavation, or drainage 
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because of the regulated activity” are lost.
467

  Those “[p]ermanent adverse effects 

include . . . chang[ing] the use of a waterbody.”
468

  The loss of a use includes the 

elimination of “certain functions and services of waters . . . such as discharges of 

dredged or fill material into waters of the United States that will convert a forested 

or scrub-shrub wetland to a herbaceous wetland in a permanently maintained 

right-of-way.”
469

 In Environmental Defense Fund v. Tidwell, the U.S. District 

Court for the Eastern District of North Carolina found that a similar conversion of 

a swamp forest to a pine plantation constituted a change in use under the Act.
470

 

This interpretation is not only required by the Corps’ definition, it is 

mandated by the Clean Water Act. The objective of the Clean Water Act is to 

“restore and maintain the chemical, physical, and biological integrity of the 

Nation’s waters.”  33 U.S.C. § 1251(a).  The U.S. Supreme Court has interpreted 

this purpose as “a broad, systemic view of the goal of maintaining and improving 

water quality . . . ‘the word integrity … refers to a condition in which the natural 

structure and function of ecosystems . . . [are] maintained.’”  U.S. v. Riverside 

Bayview Homes, Inc., 474 U.S. 121, 132, 106 S. Ct. 455, 462 (1985) (emphasis 

added) (internal quotation marks and citation omitted).  When it comes to forested 

                                                 

467
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wetlands, “the removal of all of the vegetation would destroy the vital ecological 

function of the wetlands.”
471

  Failing to protect forested wetland vegetation 

“would frustrate the ecological purposes of the CWA” and allow widespread 

destruction of the very environments the Act is designed to protect.
472

 

Here, there is no question that forested wetlands will be significantly 

degraded.  The draft EIS acknowledges that by “maintaining the right-of-way . . . 

some of the functions (primarily habitat) of these wetlands would be permanently 

altered by conversion to scrub-shrub and/or emergent wetlands.”
473

  And although 

the draft EIS describes impacts to forested wetlands outside of the right-of-way as 

“temporary,” it is clear that the adverse effects are significant and long lasting.  

“[I]mpacts on forested wetlands would be much longer, and may include changes 

in the density, type, and biodiversity of vegetation.  Given the species that 

dominate the forested wetlands crossed by the Atlantic Coast Pipeline and the 

Supply Header Project, recovery to preconstruction state may take up to 30 years 

or more.”
474

 

Moreover, almost all of the wetland impacts are to forested wetlands. 

Forested wetlands account for “80 percent of all wetlands impacted, and 93 
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percent of the permanent wetland impacts.”
475

  The draft EIS concedes that “nearly 

all of the permanent forested wetland impacts” will eliminate their use as forested 

wetlands.
476

 

The acreage of forested wetlands lost as a result of the permit significantly 

exceeds the 0.5-acre threshold for NWP 12.  In North Carolina, the project would 

permanently adversely affect 79 wetlands greater than 0.5 acres; in Virginia 34 

wetlands would similarly be lost.
477

  If “temporary” adverse effects—which may 

last more than 30 years—are included, 203 sites in North Carolina and 116 in 

Virginia exceed the threshold.  

In addition, many of the purported “separate and distant” wetlands are, in 

fact, in close proximity and cannot be considered separate impacts under 33 C.F.R. 

§ 330.2(i).  For example, wetlands identified as wnrh007f-11f in Northampton 

County, N.C. are listed separately in Appendix L,
478

 yet are in close proximity and 

appear to all drain to the same stream.
479

  In Robeson County, N.C., wetland 

impacts in very close proximity (and that appear to border the same stream or 
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ditch)
480

 are listed as separately impacted.
481

  The same is true in Johnston County, 

N.C.
482

 and numerous other locations along the pipeline’s route.  These and other 

similarly situated wetlands are unquestionably part of the same system and cannot 

be considered separate and distant.  They certainly are not sufficiently “distant” 

such that the “distance between those crossings will [] dissipate the direct and 

indirect adverse environmental effects so that the cumulative adverse 

environmental effects are no more than minimal.”
483

   

B. The draft EIS hopes, but does not ensure, that wetland hydrology will 

be retained. 

Based on the information available, NWP 12 does not apply for an 

additional reason—nothing the draft EIS ensures that wetland hydrology will be 

retained.  The best the draft EIS offers is that contours would be restored “to the 

extent practicable,” that trenches “may” be constructed so that they do not drain 

waters of the U.S, and that wetland soils will only be “restored to their original 

profile to the extent possible.”
484

 

                                                 

480
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481
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The Corps cannot assume hydrology will be maintained without a binding 

obligation that can be monitored and enforced.  In Friends of Back Bay, the Fourth 

Circuit held that the US Army Corps of Engineers’ assumption regarding the 

effectiveness of a mitigation measure, absent any evidence that it would be 

adequately enforced, was arbitrary and capricious.
485

  Specifically, the Corps 

claimed that a No Wake Zone would mitigate the impacts of motorized watercraft 

to Back Bay National Wildlife Refuge.  The NEPA document prepared by the 

Corps, however, offered no indication that the No Wake Zone would ever be 

recognized or followed by the public, and thus provided no reasonable basis to 

conclude that the No Wake Zone would be an effective mitigation tool.  

Assumptions in the draft EIS that hydrology will be maintained are similarly 

misplaced. 

C. As proposed, the project does not comply with regional conditions on 

NWP 12. 

The draft EIS also exposes several instances in which the Atlantic Coast 

Pipeline does not conform to regional conditions for NWP 12 issued by the 

Wilmington and Norfolk districts.  The Wilmington District Regional Conditions 

for NWP 12 require that construction through wetlands “be accomplished utilizing 

                                                 

485
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directional drilling/boring methods to the maximum extent practicable.”
486

  The 

draft EIS, however, states that Horizontal Directional Drilling or bore methods 

will only be used for 26 of the project’s 1,989 waterbody crossings, but that 

“[o]ther HDD crossings for the ACP [Atlantic Coast Pipeline] could be evaluated 

as a result of ongoing engineering design or consultation with permitting 

agencies.”
487

  Importantly, neither the main body of the draft EIS’ nor the attached 

HDD plan contain a practicability analysis.
488

  Therefore, the draft EIS fails to 

make a prima facie showing that additional HDD is not practicable.   

In addition, the work area contemplated by the draft EIS is far beyond what 

is authorized by regional conditions.  Wilmington Regional Condition 4.6.3 

requires that work areas be “minimized to the greatest extent practicable” and 

limits work corridors to 40 feet in width or else the permittee must provide written 

justification to the Corps.  Here, the draft EIS states that the construction right-of-

way through wetlands would be reduced to 75 feet in wetland areas where 

feasible.
489

  The draft EIS does not state whether the applicant has provided the 

required written justification for this corridor width, and the draft EIS does not 
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contain a practicability analysis with regard to corridor width.  The applicant has 

not met this regional condition.  

Furthermore, the Wilmington District requires that temporary discharges of 

excavated or fill material be for the absolute minimum period of time necessary 

and that they be fully contained with erosion control methods.
490

  The draft EIS 

does not contain sufficient information to ensure compliance with this 

requirement, but instead generally states that “[c]onstruction and operation-related 

impacts on wetlands would be further minimized or mitigated by compliance with 

the conditions imposed by the USACE and state water regulatory agencies.”
491

  

Similarly, the Norfolk District requires a practicability analysis for placing 

excavated material on a Corps confirmed upland site.
492

  This analysis is absent 

from the draft EIS.   

Regional conditions also require a wetlands compensatory mitigation plan, 

which the draft EIS does not describe.
493

  Instead of providing a plan, the draft EIS 

merely states that “Atlantic and DTI are working with the USACE to determine 
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wetland mitigation requirements and we recommend that they file copies of their 

final wetland mitigation plans and documentation of USACE approval of the 

plans.”
494

   

 

VII. The draft EIS does not adequately address the risk of failure and 

environmental impacts of drilling through the Blue Ridge Mountains.   

Due to restrictions on construction of a utility corridor across the 

Appalachian National Scenic Trail (ANST), Atlantic proposes to tunnel through 

the Blue Ridge using horizontal directional drilling (HDD). Another drilling 

method, direct pipe installation (DPI), is proposed as a contingency should the 

HDD operation fail.
495

 A map depicting the proposed HDD and DPI drill paths, 

workspace, pipe pullback areas, and access roads is provided as Figure VII(a).  

                                                 

494
 DEIS at ES-9.

 

495
 The proposed HDD operation endpoints would be at elevation of 2,000 feet, and the 

length of the drill path would be 4,639 feet. The proposed DPI operation endpoints would 

be at elevations of 2,400 and 2,600 feet, and length of the drill path would be 1,396 feet.  
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FIGURE VII(a) – Proposed Horizontal Directional Drilling (HDD) and contingency 

Direct Pipe Installation (DPI), endpoint workspace, access roads, and construction 

corridors, based on information included in the draft EIS and other information 

submitted to the Commission by Dominion prior to publication of the draft EIS. The 

location of the pullback workspace is based on information submitted to the Commission 

on 1/19/17, after the draft EIS was published. 

 

The HDD operation would involve drilling for 4,639 feet at 800 feet below 

the crest of the Blue Ridge.
496

 The contingency DPI operation would involve 

drilling for 1,396 feet at 200 feet below the crest.
497

 Both methods are commonly 

used for installing pipelines under rivers or other obstacles where the terrain is 

relatively flat and extremely hard or fractured bedrock is not encountered. The use 

of either method to drill for long distances through steep mountains is less 
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common. Atlantic’s proposal for drilling through the Blue Ridge approaches the 

limits of either technology, especially where geophysical conditions are both 

problematic and uncertain. 

Horizontal Directional Drilling typically involves three operational phases 

(Figure VII(b)): 

 Phase 1: A pilot hole is drilled from one side of the obstacle (river, mountain, 

road, etc.) to the other. A bentonite clay drilling fluid removes drill cuttings.  

 Phase 2: Reamers with larger bits and cutters are used to enlarge the borehole.  

 Phase 3: A pre-welded and pre-tested pipe string is pulled through the borehole 

from the exit side. The pullback section of pipe is elevated to align with the 

borehole.  

 

Direct Pipe Installation is a newer method that involves mounting the drill 

bit on the front of a pre-welded and pre-tested pipe string and pushing it though or 

under the obstacle. 
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As described in this section, both the HDD and DPI methods involve 

substantial risks of failure and environmental damage, given workspace limitations 

and the topographic and geologic characteristics of the proposed drilling locations. 

Despite these serious concerns, the draft EIS fails to adequately assess the risk of 

failure and the unavoidable environmental damage associated with the plans 

proposed by Atlantic for drilling through the Blue Ridge Mountains.  

NEPA requires an opportunity for meaningful public and agency review 

and comment. In order to fulfill its obligations under NEPA, an agency must issue 

a “properly prepared EIS [that] ensures that federal agencies have sufficiently 

detailed information to decide whether to proceed with an action in light of 

 

FIGURE VII(b) – Phases of 

the HDD process as 

presented in the HDD 

Design Report prepared for 

Dominion Transmission, Inc. 

by J.D. Hair & Associates, 

Inc. (7/27/16). The depiction 

shows the more-common use 

of HDD for installing 

pipelines under rivers or 

other water bodies. 

Dominion proposes ten HDD 

crossings for pipe diameters 

of 36-inches or greater. The 

Blue Ridge crossing is the 

only HDD that involves 

drilling through a mountain, 

and it is the longest among 

the ten, exceeding the next 

longest by 1,674 feet. 
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potential environmental consequences.”
498

 In addition, an adequate EIS must 

“provide[ ] the public with information on the environmental impact of a proposed 

action.”
499

 But as discussed at length in Section I and throughout these comments, 

the draft EIS for the Atlantic Coast Pipeline repeatedly fails to address or provide 

the critical information required for meaningful review by the agencies or the 

public. The draft EIS’s treatment of Atlantic’s proposed Blue Ridge drilling 

operation is a particularly significant example of this deficiency.  Because the 

draft EIS fails to fully disclose and assess the risk factors and uncertainties 

associated with the proposal, the Commission should issue a revised draft EIS to 

provide an adequate opportunity for public comment.  

A. The draft EIS is inadequate due to missing, misleading, and 

insufficient information.  

Commenters’ objections to the proposed Blue Ridge crossing have much in 

common with other concerns about the Atlantic Coast Pipeline project, discussed 

throughout these comments. Namely, large-scale forest clearing and excavation on 

steep mountainsides presents substantial risk of erosion and sedimentation, 

alteration of runoff properties, and landslides. Yet despite substantial risks, the 

Commission has failed to require Atlantic to provide detailed plans for 

construction and mitigation prior to publication of the draft EIS, thereby 

                                                 

498
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precluding informed public and regulatory agency analysis of risks, alternatives, 

and mitigation measures. The proposed HDD and contingency DPI installations 

will require extensive excavation for creation of level workspaces, access roads, 

and areas for pipe fabrication, testing, staging, and pullback. The information 

included in the draft EIS is insufficient because it fails to disclose the full scope or 

impact of the proposed operations. 

1. Critical information on workspace requirements is missing in the 

draft EIS.  

The draft EIS provides limited or misleading information concerning the 

excavation that will be required for the proposed primary and contingency drilling 

operations, and to the extent that information is provided, it is subject to change. 

Information submitted to the Commission by Atlantic does acknowledge, but only 

in general terms, that there are issues related to the amount of excavation that will 

be required: “The proposed HDD crossing will be complicated by the challenging 

topography at the site, which is likely to require some amount of excavation at 

both ends of the crossing to create level work areas for the HDD equipment.”
500

 

Despite this admission, no specific information concerning the actual extent of 

entry and exit point excavation was provided to the Commission for consideration 

                                                 

500
 Dominion Transmission, Inc., HDD Design Report, Revision 2, Atlantic Coast 

Pipeline Project 16 (Dec. 14, 2016) (prepared by J.D. Hair & Assocs., Inc.) Submitted to 
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in the draft EIS. For example, the draft EIS includes a schematic of the HDD 

operation.
501

 However, the locations, areas, and excavation required for the entry 

and exit points are imprecisely specified as “proposed” or “to be designed by 

contractor.”
502

 In addition, the draft EIS does not address plans submitted to the 

National Park Service that describe a modified HDD operation in which drilling 

would be conducted from both sides of the mountain.
503

 

Information in the draft EIS concerning the contingency DPI operation is 

similarly deficient. The limited information provided on excavation required for 

entry and exit points is characterized as “conceptual” and qualified by the 

statement that “[a]ny excavations required for launch and reception of the tunnel 

boring machine shall be designed by the contractor.”
504

 Although the draft EIS 

indicates that Atlantic was to provide a site-specific contingency plan in late 2016, 

the plan was not included in the draft EIS.
505

 

Perspective on the footprint associated with HDD operations is provided by 

Figure VII(c), which shows an entry-side workspace for a recent HDD operation 
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in West Virginia. In contrast with the proposed Blue Ridge operations, this 

workspace was on relatively level ground where the need for cut and fill 

excavation was minimal. The pipeline was also smaller, and the length of the drill 

path was much less. Figure VII(d) shows the approximate location of the entry-

side workspace for the proposed Blue Ridge HDD. 

 

FIGURE VII(c) – Entry-side workspace for a comparatively small HDD operation for 

the Stonewall Gathering Pipeline in West Virginia. The pullback phase has been 

completed and the drilling rig has been removed. This operation involved a 1,000 foot 

boring to install a 36-inch pipeline under Interstate 79. 
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FIGURE VII(d) – This photo was taken adjacent to the location (to the right) of the entry-side 
workspace for the proposed Blue Ridge HDD operation. The entrance to Wintergreen Resort is 
in the background. 
 

2. The draft EIS contains misinformation regarding workspace 

requirements. 

The draft EIS fails to address the footprint that will be required for pipe 

pullback, fabrication, and testing. The schematic provided for the HDD operation 

simply indicates that the pull-section staging area will be about 3,000 feet long and 

the workspace will be 150-feet wide.
506

 The necessary alignment of the pull-

section pipe with the borehole will require suspension of the pipe high above the 

ground. The industry-accepted safe bending radius (radius of curvature) for a 42- 
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inch steel pipe is 4,200 feet.
507

 Given this bending radius and the slope of the 

location, it will be necessary to suspend the pipe for approximately 2,000 feet at 

heights approaching 200 feet above the mountainside (see Figure VII(e)). If this 

is even practicable, it will require significant excavation for access, pipe 

fabrication and testing, and siting of the multiple large cranes or other heavy 

equipment needed for pipe handling and support. The required suspension of pull-

section pipe for the proposed mountainside HDD operation greatly exceeds what 

is required for typical HDD operations on relatively flat ground. For example, see 

Figure VII(f). 
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FIGURE VII(e) – Extreme pullback required for the proposed Blue Ridge HDD. 

 

FIGURE VII(f) – Final section of pullback pipe for an HDD operation in relatively flat 

terrain. 
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The contingency DPI installation, which would occur on even steeper 

slopes than the proposed HDD operation, also raises questions about the potential 

footprint of the staging and fabrication area and the need for pipe suspension.
508

  

The fact that the suspension of pullback pipe and the magnitude of the related 

footprint were not addressed in the draft EIS may be due to incorrect or misleading 

information provided to the Commission by Atlantic. The only depiction of the 

HDD pullback section included in Atlantic submissions to the Commission is 

based on a 1,500-footbending radius (see Figure VII(g)).  

 

 

                                                 

508
 DPI requires a large entry-side work area to accommodate the pipe thruster, 

supporting equipment and long lengths of welded pipe. The pipe thruster requires that 

structural steel, including piles, be installed to support the operation. See Waterbody 

Crossing Review, Mountain Valley Pipeline Project (Jan. 15, 2016), FERC Docket No. 

CP16-10-000.  
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FIGURE VII(g) – Profile of the proposed Blue Ridge HDD showing the exit-side suspension of 

pullback pipe based on a 1,500-foot bend radius instead of the correct 4,200-foot bend radius. 

From Geotechnical Site Investigation Report for Atlantic Coast Pipeline – Proposed Horizontal 

Directionally Drilled Crossing, Blue Ridge Parkway, Segment AP-1 MP 158 to 159, Virginia, 

Figure 4, prepared by Geosyntec Consultants, Inc., May 2016. 
 

This differs substantially from the correct 4,200-foot bending radius. As 

indicated in the depiction, a shorter bending radius would require much less lifting 

of the pipe. The necessary elevation would only be about 50 feet compared to 

about 200 feet for the longer correct bending radius. The length of pipe suspension 

would also be much less. 

Atlantic has acknowledged, but again only in general terms, that there are 

topographic complications that affect the pullback operation: “[S]ince the product 

pipe will be laid downhill from the proposed exit point, it is anticipated that 

several cranes will be needed to handle the pipe and support it as it is lifted during 
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pullback to be aligned with the reamed hole. However, the need for excavations 

and cranes does not cause any concern with regard to technical feasibility.”
509

 

It is not clear, however, that the statement concerning technical feasibility 

and the suggestion that only “several cranes will be needed” is based on accurate 

information concerning the design or bending radius of the pipe. In addition, 

evaluation of environmental impacts, as required in preparation of a draft EIS, 

concerns more than technical feasibility. However, the unavoidable environmental 

impacts associated the forest clearing and mountainside excavation required for 

the pullback component of the HDD operation are not addressed in the draft EIS. 

3. The draft EIS contains insufficient information on stream crossings.  

Construction in the proposed HDD and DPI operations area, including for 

the primary and contingency pipeline corridors, the entry- and exit-point 

workspaces, the pipe pullback workspace, and access roads, will directly impact a 

number of streams (see Figure VII(h)). The draft EIS does not address the 

impacts of construction for an extended period (a year or more) on these 

streams.
510

 These impacts would be associated with continuing excavation earth 

disturbance, movement of heavy equipment and pipe, all involving steep slopes, 

steep access roads, and multiple stream crossings. The draft EIS provides 

summary information concerning stream crossings (see Table VII(a)). 
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Mile Post 157-

158 

Western Slope 

Mile Post 158-

159 

Eastern Slope 

Total Stream 

Crossings 

14 5 

Perennial Streams 3 4 

Intermittent Streams 10 1 

Blasting Within 1000 

Feet 

7 4 

In-Stream Blasting 5 1 

Time-of-Year 

Restrictions 

11 5 

 

TABLE VII(a) – Water Crossing Information: Excerpt from draft EIS 
511

 

 

 

                                                 

511
 Id. at Appendix K-1. 
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FIGURE VII(h) – Streams crossed by construction associated with the proposed HDD 

and contingency DPI operations. The green symbols indicate stream crossings by the 

pipeline construction corridor, entry- and exit-point workspaces, pipe pullback and 

other workspace, and access roads. The yellow symbols indicate ACP mileposts. The 

stream lines shown on the map were obtained from the National Hydrography Dataset 

(U.S. Geological Survey). Note that more stream crossings are listed for this area in the 

draft EIS (see Table VII(a)). The reason for the difference has not been determined. 

 

The indicated time-of-year restrictions for these streams limits work from 

October 1 to March 31 to protect sensitive life stages of aquatic life (see Section 

5.1). Adherence to time-of-year restrictions conflicts with Atlantic’s plans for 

wintertime construction. Information submitted by Atlantic to the National Park 

Service does not correlate with the stream crossing information depicted in Figure 
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VII(h), nor does it reflect a pro-active approach to stream protection.
512

 Among a 

series of questions concerning the HDD operation, the National Park Service 

asked: “Does the project proposal include altering any stream courses, surface or 

ground water flows in the area . . . ?” Atlantic’s response: “No. The project will 

not result in the alteration of any perennial or intermittent streams . . . . Both the 

HDD entry and exit points are located between 50 and 100 feet away from 

intermittent streambeds. . . . The temporary construction workspace for both sides 

of the HDD will be in close proximity to the intermittent streambeds. However, 

should the streams happen to be flowing during construction, the intermittent 

streambeds will be protected with erosion control devices installed within or along 

the boundaries of the workspace in compliance with applicable regulations.” 

B. The drilling operation may fail.  

The draft EIS acknowledges that “[i]t is possible for HDD operations to 

fail, primarily due to encountering unexpected geologic conditions during drilling 

or if the pipe were to become lodged in the hole during pullback operations.”
513

 

The likelihood of such failure is by no means insignificant. Of particular concern 

are the proposed segmentation of the pullback pipe and the dearth of geophysical 

information in the draft EIS. It is also notable that HDD was recently rejected as a 

                                                 

512
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method for the Mountain Valley Pipeline’s proposed crossing of the ANST in the 

Jefferson National Forest due to engineering constraints.  

1.   Segmentation of pullback pipe increases the risk of failure.  

Topographic and workspace limitations affecting the pullback stage are 

among the significant problems confronting the proposed Blue Ridge HDD 

operation. As indicated in the draft EIS, Atlantic anticipates fabricating the 

pullback string in at least two sections.
514

 Segmentation of the pullback string 

requires tie-in welding and thus a delay during the pullback. According to 

published HDD design information, segmentation of the pipe pullback string 

increases the risk of failure, and it does not conform to recommendations provided 

by engineering consultants working for Atlantic.  

The American Society of Civil Engineers has published a series of reports 

on engineering practice, including a 2014 report on HDD design that includes the 

following statement: “The exit side (sometimes referred to as the pipe side) is 

where the pipeline is fabricated. Ideally, there is space in line with the drill 

alignment of sufficient length to fabricate the pipeline into one string. Delays 

associated with connecting strings together during pullback increase risk for the 

HDD installation.”
515

 

                                                 

514
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515
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The HDD design report prepared for Atlantic by J.D. Hair & Associates, 

Inc. includes the following statement on pullback workspace requirements: “It is 

preferable to have workspace aligned with the drilled segment extending back 

from the exit point the length of the pull section plus approximately 200 feet. This 

will allow the pull section to be prefabricated in one continuous length prior to 

installation. If space is not available, the pull section may be fabricated in two or 

more sections which are welded together during installation. It should be noted 

that delays associated with joining multiple pipe strings during pullback can 

increase the risk of the pipe becoming stuck in the hole. . . . A typical pull section 

fabrication site plan is shown in Figure 3 [see Figure VII(i)]. Where possible, we 

recommend obtaining workspaces of similar dimensions to accommodate HDD 

pipe side operations on the ACP Project.”
516

 

 

FIGURE VII(i) – Recommended exit-side and pullback pipe fabrication workspace. 
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The length of the drilled segment for Atlantic’s proposed HDD is 4,639 

feet. The recommended pullback segment would thus be 4,839 feet. However, as 

indicated in the draft EIS, the length of the workspace available for staging the 

pipe pullback is only about 3,000 feet, which makes fabrication, hydrostatic 

testing, and pullback of the recommended single continuous pipe string 

impossible. 

Figure VII(j) shows the exit-side and pullback area for the proposed HDD 

on western slope of the Blue Ridge. 

 

FIGURE VII(j) – Exit-side for the proposed HDD. The pullback workspace for the 

HDD operation would extend from the western slope of the main Blue Ridge crest in the 

background. This photo was taken from Torry Ridge Trail above the Sherando Lake 

Recreation Area in the George Washington National Forest. 
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2. The lack of geophysical characterization increases the risk of 

failure.  

It is possible for HDD operations to fail, primarily due to encountering 

unexpected geologic conditions during drilling or if the pipe were to become 

lodged in the hole during pullback operations.
517

 Detailed investigation of 

geophysical conditions is thus standard practice for assessing the feasibility of 

prospective HDD operations.
518

 The draft EIS includes the following assurance: 

“Atlantic has completed geotechnical subsurface borings at the HDD crossing 

location and has confirmed its expectations that the drill path would be primarily 

through solid rock approximately 800 feet below the BRP and the AT. Drilling 

through solid rock, while a time-consuming process, significantly helps to ensure 

the success of the drill operation due to the avoidance of rock fragments and 

cobbles that can disrupt or block the drill pathway.”
519

 

This statement is not supported by information included in the draft EIS nor 

in documents published in the Commission docket. In fact, Atlantic has obtained 

surprisingly little geotechnical information specific to the proposed HDD or 

contingency DPI drill paths. Based on the information submitted to the 

                                                 

517
 DEIS at 2-40. 

518
 American Society of Civil Engineers (“A successful HDD project requires that surface 

features and subsurface geotechnical and utility data be gathered and incorporated into its 

design.”). 

519
 DEIS at H2.   
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Commission by Atlantic, only two subsurface borings were completed for the 

proposed HDD, and both were at a lower elevation than the proposed HDD drill 

path. The only direct physical measurement of geotechnical properties or 

groundwater in the HDD area was provided by these borings. There were no 

subsurface borings in the area of the contingency DPI. Additional investigation 

using geophysical survey methods was limited to areas close to the HDD entry and 

exit points, covering only a small part of the projected drill path. The locations of 

the two subsurface borings and other geophysical surveys for the HDD are 

indicated in Figure VII(k).  

 

FIGURE VII(k) – Locations of subsurface borings and geophysical surveys conducted for the 

proposed Blue Ridge HDD crossing. From Geotechnical Site Investigation Report for Atlantic 

Coast Pipeline Horizontal Directionally Drilled Crossing, Blue Ridge Parkway, Segment AP-1 
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MP 158 to 159, Virginia, Geosyntec Consultants, Inc., May 2016. 

Designation of geophysical surveys (intercepting or non-intercepting) refers to the depth of 

seismic refraction and electrical resistivity imaging in relation to the depth of the drill path. 

From Geophysical Study for a Proposed Blue Ridge HDD Crossing, Augusta and Nelson 

Counties, Virginia, ATS International, Inc., 4/12/16. 

 

Neither the borings nor the geophysical surveys were focused on the full 

length of the proposed drill path, and none of the information obtained through 

borings or geophysical surveys confirms “that the drill path would be primarily 

through solid rock.” The results of these investigations instead reveal a high 

degree of uncertainty concerning geotechnical properties of the drill path.  

An 85-foot subsurface boring on the HDD entry (eastern) side is about 500 

feet downslope and south of the entry point. A 108-foot boring on the HDD exit 

(western) side is about 650 feet downslope of the exit point. Both borings 

encountered thick surficial layers of unconsolidated material consisting of 

boulders, cobbles, gravel, sand, silt, and clay. The entry-side boring did not reach 

bedrock. The exit-side boring encountered highly fractured rock beginning at 

about 60 feet, but did not reach solid bedrock.
520

  

In addition to the two subsurface borings, surface-based geophysical survey 

techniques were employed to evaluate geologic conditions associated with the 

proposed HDD operation. In addition to the near-surface unconsolidated material 

                                                 

520
 Dominion Transmission, Inc., Geotechnical Site Investigation Report for Atlantic 

Coast Pipeline – Proposed Horizontal Directionally Drilled Crossing, Blue Ridge 

Parkway, Segment AP-1 MP 158 to 159, Virginia (May 2016) (prepared by Geosyntec 

Consultants, Inc.). Submitted to the Commission May 13, 2016.  
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identified with the subsurface borings, the surveys indicated the presence of 

faulting and fractured rock at greater depth.
521

 The survey results indicated that 

approximately 100 feet of fractured rock associated with a fault would be 

encountered at approximately 160 feet from the west-side exit point. Another fault 

of undetermined extent, was estimated to be present in the drill path beginning at 

approximately 425-550 feet from the ground surface at the east-side entry point.
522

 

Figure VII(l) depicts the findings obtained through electrical resistivity and 

seismic refraction surveys.  

Although the geophysical surveys served to confirm the presence of 

faulting and fractured rock in the projected HDD drill path, the information 

provided is limited in both scope and reliability. No geotechnical information was 

obtained for more than 75% of the drill path. For the part of the drill path that was 

surveyed, the absence of representative subsurface borings precluded specific 

                                                 

521
 Geosyntec Consultants, Inc., Geophysical Study for a Proposed Blue Ridge HDD 

Crossing Augusta and Nelson Counties, Virginia (Apr. 12, 2016) (prepared by ATS 

International, Inc.). Included in Appendix B of Geotechnical Site Investigation Report for 

Atlantic Coast Pipeline – Proposed Horizontal Directionally Drilled Crossing, Blue 

Ridge Parkway, Segment AP-1 MP 158 to 159, Virginia (May 2016) (prepared by 

Geosyntec Consultants, Inc.). Submitted to the Commission May 13, 2016.   

522
 This corresponds to a major thrust fault at the contact between the primary bedrock 

formations in the area, the granitic Pedlar Formation and the basaltic Catoctin Formation. 

Faulting in the Pedlar and Catoctin Formations is extensive, with offsets ranging from 

hundreds to over 1,000 feet. See Mervin J. Bartholomew, Geology of the Greenfield and 

Sherando Quadrangles, Virginia, Virginia Division of Mineral Resources, 

Commonwealth of Virginia (1977), https://www.dmme.virginia.gov/commercedocs/PUB

_4.pdf.   



 210 

findings concerning the location of the faults, the geotechnical properties of the 

fault zones, or the presence and amount of associated groundwater.
523

  

                                                 

523
 Interception of groundwater during an HDD operation can interfere with the 

circulation of drilling fluids, result in “inadvertent return” of drilling fluid to the surface, 

and disrupt or contaminate groundwater systems. The DEIS and information in the FERC 

docket addressed “hydrofracture” and loss of drilling fluids during HDD but did not 

address the potential for groundwater-related problems associated with fault zones in the 

Blue Ridge. Investigations have shown that faults in the Blue Ridge Province can yield 

significant quantities of water and may dominate the hydrology of the region. See, e.g., 

Thomas J. Burbey & W.J. Seaton, Influence of Ancient Thrust Faults on the 

Hydrogeology of the Blue Ridge Province, 43 Ground Water 3, 301-313 (2005).  
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FIGURE VII(l) – Interpreted results of geophysical surveys conducted at the entry- and exit-

sides of the proposed HDD drill path. (Based on Geophysical Study for a Proposed Blue Ridge 

HDD Crossing Augusta and Nelson Counties, Virginia, prepared by ATS International, Inc., 

4/12/16.) 

Results are shown for survey sections where imaging intercepted the projected drilling path. 

The fault zone in the entry-side section was estimated based on non-intercepting surveys, and 

was estimated to begin at 425-550 feet from the ground surface. The black-colored segments 

starting at the ground surface on the entry side indicate planned excavation. The total length of 

the projected drill path is 4,639 feet. 

 

In fact, the geophysical services company that conducted and interpreted 

the surveys raised questions concerning the reliability of even its limited findings, 
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stating: “[W]hile three different geophysical methods were utilized in this study 

with the purpose of providing ample corroboration between the methods, all 

geophysical methods are interpretive, and the results presented in this report are 

provided with limited boring data with which to corroborate the geophysics. 

Additional boring and/or coring data would be necessary to confirm or refute these 

findings. Actual subsurface conditions may differ from those interpreted within 

this report.”
524

 

In other words, the company that performed the survey work cannot verify 

the accuracy of its interpretation. This is consistent with the industry-recognized 

need for corroboration of information derived with geophysical techniques. A 

report prepared for a pipeline-industry research organization includes the 

following statement concerning the value of geophysical surveys: “Geophysical 

exploration techniques are sometimes employed, but, results are only moderately 

reliable and vary significantly depending on the number of exploratory borings 

available for correlation.”
525

  

                                                 

524
 Geosyntec Consultants, Inc., Geophysical Study for a Proposed Blue Ridge HDD 

Crossing Augusta and Nelson Counties, Virginia (Apr. 12, 2016) (prepared by ATS 

International, Inc.). Included in Appendix B of Geotechnical Site Investigation Report for 

Atlantic Coast Pipeline – Proposed Horizontal Directionally Drilled Crossing, Blue 
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Horizontal Directional Drilling (Aug. 2008) (prepared by J.D. Hair & Associates, Inc.).   
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The draft EIS gives no consideration to the lack of substantive geologic 

data for the Blue Ridge HDD and DPI contingency proposals. Although the draft 

EIS acknowledges that any Forest Service approval of ACP construction will be 

conditioned on successful completion of the Blue Ridge drilling, the draft EIS did 

not address the risk factors at issue. The only risk-related information included in 

the draft EIS was the misleading claim that subsurface borings provided 

confirmation that the drilling would primarily encounter solid rock.
526

 Neither 

Atlantic nor the Commission has acknowledged the risk associated with the 

presence of fault zones and fractured rock deeper in the drilling path. Atlantic’s 

earlier submissions to FERC, however, acknowledged risks associated with the 

unconsolidated near-surface material. 

For instance, Atlantic submitted the following in an HDD design report in 

January 2017: “Upon completion of the boring on the southeast end of the 

crossing in which bedrock was not encountered, there was a concern that the 

adverse alluvium may be so extensive that the feasibility of the proposed HDD 

installation would be questionable. However, the results of the boring on the 

northwest end of the crossing and the subsequent geophysical survey indicate that 

the adverse alluvial soils are not as extensive as initially feared. Based on that 

information, it is believed that bedrock can be reached within 90 to130 feet of both 

HDD endpoints which will allow for large diameter surface casings to be set from 
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the endpoints to competent rock. The ability to set surface casings through the 

adverse soils significantly reduces the risk of the proposed HDD installation.”
527

 

Although the installation of large-diameter casings may allow the HDD 

operation to bypass the unconsolidated material covering the mountainside, the 

environmental issues related to the installation of casings are not addressed in the 

draft EIS. These include the possible plan to conduct entry-side drilling from both 

sides of the mountain, a plan that was probably developed due to the difficulty of 

aligning the drill path with a distant exit-point casing.
528

 It is also possible that 

Atlantic will opt to remove the unconsolidated material rather than install casings. 

This would avoid the significant noise factor reportedly associated with this type 

of casing installation.
529

 Although excavation on this scale would dramatically 

increase the footprint of the HDD operation, it is an option that Atlantic reserved 

                                                 

527
 Dominion, HDD Design Report, Revision 2. 

528
 The plan for drilling from both sides of the mountain was revealed in correspondence 

to Mark H. Woods, Superintendent, Blue Ridge Parkway, from Leslie Hartz, Vice 

President, Atlantic Coast Pipeline, LLC (Oct. 21, 2016).  

529
 Although Dominion has not provided specifics on the installation of endpoint casings, 

the noise levels associated with the equipment most often used to drive casings may not 

be acceptable. See Trent Miller & Tom Bryski, Going Deep with Horizontal Directional 

Drilling (HDD), World Pipelines (Oct. 23, 2012), http://www.golder.com/global/en/ 

modules.php?name=Publication&sp_id=260&page_id.  
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in plans submitted to the Commission by indicating that excavation, if needed at 

the entry-point, will be “determined by the contractor.”
530

 

3. A similar HDD proposal for the Mountain Valley Pipeline was 

deemed likely to fail.   

Another proposed pipeline project, the Mountain Valley Pipeline (MVP), 

may cross the Appalachian National Scenic Trail and Peters Mountain in the 

Jefferson National Forest at the West Virginia-Virginia border. HDD was rejected 

as a crossing method due to site-specific engineering constraints.
531

 The 2016 draft 

EIS for the proposed MVP project included the following statement: “Mountain 

Valley assessed the feasibility of HDD at the proposed ANST crossing area and 

reported that due to the topography of the area, the drill entry and exit areas 

exceeded recommended angles, thereby increasing the chance of HDD failure. . . . 

Substantial issues associated with topography and with a safe bending radius 

during pullback of the pipeline section (either in whole or in sub-sections) back 

through the bore hole also would increase the likelihood of HDD failure. Further, 

given the geology of the area, the use of drilling fluids under high pressure, and 

the likelihood of a high rock content and potential issues with keeping the 

                                                 

530
 DEIS at H3.   

531
 Waterbody Crossing Review, Mountain Valley Pipeline Project (Jan. 15, 2016) FERC 

Docket No. CP16-10-000. 
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borehole open prior to pipeline pullback, Mountain Valley concluded that HDD at 

this location was too likely to fail. We [FERC] concur.”
532

  

And in response to earlier information requests from the Commission, it 

was explained that “[f]abrication and pullback of the pipe in one continuous 

pullback is the preferred method for installing pipe by HDD. In analyzing the 

proposed exit side for HDD construction, the steep slopes on either side of the 

ANST lower the feasibility of an HDD. Due to the length of the proposed HDD 

and the sloping topography, long sections of pipe would have to be elevated to 

maintain a safe bend radius during the pullback phase. In addition, pipe pullback 

will likely have to be achieved in numerous sections, further complicating 

pullback operations. Based on these factors an HDD is not a feasible method for 

crossing the ANST.”
533

 

It’s notable that the Commission agreed with the MVP developer’s 

assessment that the Peters Mountain HDD would be likely to fail. Examination of 

topographic and geologic maps suggests that geophysical conditions associated 

with the proposed Peters Mountain HDD operation, including the length of the 

drill path, slope steepness, rock content, and resulting pullback issues are similar 

to those of the proposed Blue Ridge HDD operation. Given the significance of the 

                                                 

532
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533
 Responses to the Commission Post-Application Environmental Information Request 

#3, Mountain Valley Pipeline, LLC (July 28, 2016) FERC Docket No. CP16-10-000.  
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decisions, an objective comparison of the conditions that led to opposite 

conclusions concerning the feasibility of the proposed MVP Peters Mountain and 

ACP Blue Ridge HDD operations is needed. 

C. The draft EIS does not adequately address erosion, runoff, and slope 

stability issues.  

Despite the extensive steep-slope excavation that will be required for the 

proposed Blue Ridge HDD, the draft EIS does not include site-specific details 

concerning erosion and sediment control, stormwater management, and slope-

failure prevention. This is the case for the broader Atlantic Coast Pipeline project, 

as well as for the Blue Ridge HDD location. Figure VII(m) shows slope classes 

for the pipeline corridor, workspaces, pullback area, and access roads in the Blue 

Ridge HDD and contingency DPI areas.  
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FIGURE VII(m) – Construction-area slope and access-road grade classification for the Blue 

Ridge HDD and contingency DPI operations area.  

 Slope classification for the corridor and workspace areas is based on the following spacing 

criteria for right-of-way or runoff diversions (Virginia Erosion and Sediment Control 

Handbook, 1992). 

 

SLOPE 
REQUIRED 

SPACING 

7-25% 75 feet 

25-40% 50 feet 

>40% 25 feet 

 

 Slope classification for access-road gradients is based on the following design requirements 

for oil and gas roads (Surface Operating Standards and Guideline for Oil and Gas 

Exploration and Development, Bureau of Land Management and U.S. Forest Service, 2007).  

 

The gradient should fit as closely as possible to natural terrain. . . . The gradient should not 

exceed 8 percent except for pitch grades (300 feet or less in length) in order to minimize 

environmental effects. In mountainous or dissected terrain, grades greater than 8 percent up 

to 16 percent may be permissible with prior approval of the surface management agency. 
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Atlantic proposes to wait until after completion of environmental review, 

until after permitting, or until after initiation of construction to provide specific 

plans and identify engineering solutions for the range of significant geohazard and 

water-related problems that confront the ACP project. This delay in planning and 

analysis undermines the regulatory review process, as it will not provide the 

agencies with the information needed for responsible permitting decisions. It also 

denies the public an opportunity to review and comment on the actual project. 

1. The draft EIS is missing crucial information pertaining to drilling.  

Atlantic is developing what it calls a “Best in Class Program” to address 

geohazards in the proposed pipeline corridor. This Best in Class Program will 

convene a team of subject-matter experts to identify hazards and design mitigation 

measures.
534

 However, Atlantic has not completed the related field surveys, 

geotechnical studies, and geohazard analyses.
535

 The Commission is evidently 

willing to accept deferral of this critical data gathering, analysis, and planning 

until after environmental review and permitting. The Commission simply 

recommends completion of the work and submission of results “prior to 

construction.”
536

 This approach relies on the presumption that practicable control 

                                                 

534
 Atlantic Coast Pipeline, LLC, Draft Construction, Operations, and Maintenance 

Plans (Aug. 2016) (prepared by ERM). Submitted to the U.S. Forest Service and the 

Commission Aug. 22, 2016.  Included in the DEIS at G-1to G-184. 

535
 DEIS at ES-4.   

536
 Id. at 5-2.   
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technologies are available for mitigation of the most-extreme geohazards that 

confront the Atlantic Coast Pipeline. It precludes any possible conclusion that the 

risks are insurmountable or unacceptable.  

The Commission routinely dismisses concerns about erosion, sedimentation, 

and runoff control based on the expectation that pipeline construction will comply 

with its Plans and Procedures.
537

 These are one-size-fits-all guidelines that identify 

mitigation measures for minimizing impacts of pipeline construction, including 

erosion and impacts to water resources.  

The Commission has not been responsive to concerns that the central 

Appalachian region presents a set of geophysical and hydrologic conditions that, 

in combination with the extreme earth disturbance required for the proposed 

Atlantic Coast Pipeline, present challenges that are not adequately addressed by 

the generic Plans and Procedures. The draft EIS did not address scoping comments 

that called on the Commission to identify scientifically objective and quantitative 

evidence that the Plans and Procedures requirements are sufficient to prevent 

water resource impacts during and after construction of the Atlantic Coast 

Pipeline.
538

 Given this failure to consider substantive concerns, there is no reason 

                                                 

537
 FERC, Upland Erosion Control, Vegetation, and Maintenance Plan (May 2013), 
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to expect a more objective analysis of geohazard and water resource issues prior to 

the Commission’s final decision on the project. 

2. The draft EIS does not adequately address Forest Service issues.  

As discussed at length in Section C, before construction of the Atlantic 

Coast Pipeline on National Forest land can proceed, the Forest Service must grant 

construction orders and special use permits and amend the Land and Resource 

Management Plans for the Monongahela National Forest (MNF) and the George 

Washington National Forest (GWNF). In light of the of the uncertainty associated 

with the Atlantic proposals, the U.S. Forest Service (USFS) has stipulated that any 

authorization for Atlantic Coast Pipeline construction on National Forest lands 

would be conditioned on prior successful completion of the proposed Blue Ridge 

HDD or DPI operations.
539

 This requirement should serve to avoid a situation in 

which a significant investment and resource commitment associated with 

premature Atlantic Coast Pipeline construction would be put at risk and in direct 

conflict with established legal protection of a highly valued public resource. 

Atlantic’s proposed construction schedule for the Atlantic Coast Pipeline, 

                                                                                                                                                 

Amendment(s) for the Proposed Atlantic Coast Pipeline, Request for Comments on 

Environmental Issues Related to New Route and Facility Modifications, and Notice of 

Public Meetings (June 2, 2016), http://www.abralliance.org/wp-content/uploads/2016/ 

06/DPMC-Scoping-Comments-06-2-16.pdf. 

539
 This condition was initially stated in correspondence to Leslie Hartz, Vice President, 

Atlantic Coast Pipeline, LLC, from the U.S. Forest Service, Regional Forester Eastern 

Region and Regional Forester Southern Region (Jan. 19, 2016).  
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however, cannot be met given the year or more that would be required to first 

complete the HDD or DPI operations.
540

 The Commission has thus recommended 

that Atlantic consult with the USFS and provide a realistic schedule prior to the 

end of the comment period for the draft EIS.  

Atlantic can be expected to argue that its plans are sufficient to assure the 

success of the drilling effort, and thus there is no need for the delay required to 

demonstrate success. However, the information that Atlantic provided for 

consideration in the draft EIS analysis is incomplete and misleading. It does not 

support an objective evaluation of the proposed drilling operations with respect to 

either the potential for successful completion or the acceptability of associated 

environmental damage. 

Although the Commission has primary responsibility for conducting the 

required NEPA review for the proposed project, the Forest Service is responsible 

for decisions concerning pipeline construction on National Forest lands.
541

 The 

Forest Service also has a duty to meet all NEPA requirements independently if the 

Commission fails to do so. The Forest Service has indicated that it must follow the 

administrative review process established by federal law, and that its timetable 

will depend on receipt of necessary information, including data, analysis, and 
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 DEIS at 2-47.  

541
 Notice of Availability, 82 Fed. Reg. 1685, 1685-87 (Jan. 6, 2017). 
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design criteria.
542

 In contrast, the Commission has sought to follow a fixed 

schedule and consequently has issued a draft EIS that does not include information 

required by the Forest Service. Atlantic, for its part, has sought an expedited 

review process and even a waiver of the Commission regulations.
543

 

The Forest Service has repeatedly requested information about the Atlantic 

Coast Pipeline that Atlantic has persistently failed to provide. As stated in Forest 

Service correspondence with the Commission, much of this missing information is 

needed for evaluation of risks and mitigation options. 

The Forest Service, to the extent necessary, will develop avoidance, 

minimization, and mitigation strategies on National Forest System lands that 

would be affected by the proposed Atlantic Coast Pipeline Project. A number of 

effects have not been analyzed due to outstanding data and analyses. Without 

having all of the information requested for the project, the Forest Service cannot 

provide detailed comments on potential avoidance, minimization, and mitigation 

strategies.
544
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 Letter from Clyde Thompson, Forest Supervisor, U.S. Forest Service, to Nicholas 

Tackett, FERC (Nov. 18, 2016), included as Attachment 11. 
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The need for informed evaluation of risks and mitigation options extends to 

other areas in the route of the proposed Atlantic Coast Pipeline project, as well as 

to the National Forests. By insisting on receipt of critical information and analysis 

as a prerequisite for decisions on the project, the Forest Service is meeting its own 

obligations and demonstrating an appropriate standard of review for other permit-

granting agencies and the concerned public. 

The following Atlantic Coast Pipeline project information that the Forest 

Service requires is directly relevant to the proposed Blue Ridge HDD. 

a. Atlantic has failed to provide requested information on high-

hazard locations, rendering the draft EIS incomplete.  

As discussed in Section C, the Forest Service has repeatedly raised 

concerns about the high-hazard conditions that the Atlantic Coast Pipeline would 

encounter in the central Appalachian region, noting that “difficult situations 

include steep slopes, presence of headwater streams, geologic formations with 

high slippage potential, highly erodible soils, and the presence of high-value 

natural resources downslope of high hazard areas . . . exacerbated by high annual 

rates of precipitation and the potential for extreme precipitation events.”
545

  

As described above, Atlantic proposed a “Best in Class Program” that 

defers critical data gathering, analysis, and planning until after environmental 

                                                 

545
 Letter from Clyde Thompson, Forest Supervisor, U.S. Forest Service, to Kimberly D. 

Bose, Secretary, FERC (Oct. 24, 2016), included as Attachment 12. 



 225 

review and permitting. For the purpose of informing a preliminary determination 

of Forest Plan consistency, the Forest Service asked Atlantic to instead 

demonstrate that the Atlantic Coast Pipeline can be built without unacceptable risk 

of resource damage (1) by documenting the effectiveness of control methods and 

(2) by developing site-specific stabilization designs for selected areas that present 

high risks for slope failure, slippage, erosion, and sedimentation.
546

 Only limited 

information has been provided in response to this request.  

One of the high-hazard areas selected for site-specific analysis is in the 

GWNF on the western slope of the Blue Ridge near Atlantic Coast Pipeline mile 

post 155, about two miles north of the pullback workspace for the proposed HDD 

(see Figure VII(n)). Similar high-hazard conditions are present in the proposed 

HDD area. Based on geologic and topographic factors associated with slope 

failures in the region, the geohazard risks may be even more extreme in the HDD 
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operations area.
547

 Atlantic identified the area as susceptible to debris flow 

hazards.
548

 

 

FIGURE VII(n) – One of the high-hazard areas selected for site-specific analysis by the Forest 

Service is located in the Back Creek watershed near the center of this photo. The HDD pullback 

area for the proposed ACP would extend from the western slope of the Blue Ridge in the 

foreground. The ACP would follow Back Creek northward and turn west across the Shenandoah 

Valley in the distance. Back Creek is identified as a Priority Watershed in the Forest Plan for the 

                                                 

547
 Many of the debris-avalanches and landslides that occurred in the 1969 Hurricane 

Camille catastrophe were associated with the type of granitic and basaltic rock, saprolite, 
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GWNF, a designation that places a priority on evaluation of proposed actions that could affect 

water quality. 

 

b. Atlantic has not provided adequate information regarding 

stormwater management.    

Atlantic contends that preparation and implementation of post-construction 

stormwater management are not required for the Atlantic Coast Pipeline on 

National Forest lands because areas disturbed by pipeline-related construction will 

be restored to pre-development runoff condition: “[F]orest/open space or managed 

turf will be returned to a vegetative state and characteristics of stormwater runoff 

should remain unchanged. Therefore, post-construction stormwater management 

will not be required.”
549

 

This is the same argument made in Atlantic’s 2016 Annual Standards and 

Specifications submission to the Virginia DEQ.
550

 Atlantic further argues in its 

submission to the Forest Service that regulatory agencies in both Virginia and 

West Virginia recognize that construction of aboveground and underground linear 

utilities “may not result in changes” to the post-development runoff characteristics 

of the land surface. The Forest Service responded to this argument by asking for 
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specific documentation that justifies not considering post-construction stormwater 

management measures. 

The Forest Service responded to this argument by asking for specific 

documentation that justifies not considering post-construction stormwater 

management measures: “While it is true that the ACP pipeline as proposed may 

not create a significant increase in impervious surface along the majority of its 

route, there will be significant permanent changes to the vegetative composition of 

the pipeline corridor, as well as potential changes to soil compaction and other 

environmental conditions. These changes together will have a measureable impact 

on the ability of the land within the pipeline corridor to intercept, absorb, and 

retain both aboveground and belowground flow.”
551

  

c. Atlantic has not provided adequate information with regard to 

open-trench limits.  

Atlantic has advised the Forest Service of its intention to seek a variance to 

Virginia’s open-trench limit: “The Virginia Erosion and Sediment Control Law 

Minimum Standard 16a requires that no more than 500 feet of trench remain open 

at one time. However, this requirement would significantly slow construction and 

increase the amount of time the work area remains disturbed. In accordance with 9 

                                                 

551
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VAC 25-870-50, Atlantic will request that DEQ waive Minimum Standard 

16a.”
552

  

The Forest Service responded that Atlantic has not presented proof that the 

open-trench limit causes a significant increase in disturbance and construction 

time in steep mountainous terrain, citing a recent example on National Forest land 

where the result was unacceptable: “This standard is in place to help minimize 

erosion and sedimentation. Unknown to the USFS, a waiver was granted for the 

Celanese pipeline replacement, and there was excessive erosion and sedimentation 

at this location following a heavy rain event. Such a waiver would not be allowed 

on NFS lands. . . . Construction practices shall be planned in such a manner that 

the minimum standard 16a is met. . . . No variance shall be granted on NFS lands 

without site specific approval by a USFS AO [Authorized Officer] prior to 

implementation.”
553

 The cited Celanese pipeline replacement project is described 

in Figure VII(o). 
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FIGURE VII(o) – A comparatively small 2014 pipeline replacement project in the Jefferson 

National Forest on Peters Mountain in Giles County, Virginia. A variance to the 500-foot 

open trench limit was requested for this project. Although slopes exceeded 40%, the DEQ 

approved the variance request, allowing a 2,000-foot open trench. No water interceptor 

diversions were installed during trenching. Following a rain event that occurred shortly 

before the above photo was taken, a Forest Service employee described having “never seen 

that much sediment move off site before.” A case-study report is posted at 

www.pipelineupdate.org/case-study-no-1/. 

The Dominion Pipeline Monitoring Coalition conducted a study of open-trench variance 

requests for pipeline construction projects in Virginia. Fifteen variance requests were submitted 

between January 2011 and July 2014, and all were approved. The authorized open-trench 

lengths ranged between 800 feet and 15 miles, with an average length of 2.3 miles. Nothing was 

discovered in DEQ documents to indicate that an analysis was conducted to ensure that these 

variances would not cause illegal discharges and water quality degradation. 

 

d. Atlantic has provided insufficient information to address the 

impacts of road construction on slope stability. 



 231 

The Forest Service has clearly indicated that ESC plans will be required for 

Atlantic Coast Pipeline access roads in the National Forest, including new, 

upgraded, and reconstructed roads. Detailed soil surveys will be required to ensure 

that access roads are designed to support the anticipated level of use. Additional 

information, including analysis of cut and fill slopes will be required to assess the 

potential for road construction to impact slope stability.
554

 This level of 

investigation and planning may not be required for Atlantic Coast Pipeline access 

roads that are not in the National Forest. As indicated in Section 5.1, it is not clear 

whether state or local-level government will be responsible for ESC plan review 

and compliance oversight for access roads associated with the proposed Blue 

Ridge HDD and contingency DPI operations. It is also not clear, given the extreme 

gradients, how these roads can be constructed in compliance with accepted 

standards. 

D. Conclusion  

The feasibility of drilling under the Blue Ridge is crucial to determining 

whether the Atlantic Coast Pipeline can go forward along the proposed route. In 

light of the uncertainty of success of either method, arising from uncertain and 

problematic geologic and topographic conditions, the deficiencies in the draft EIS 

discussed in this section are particularly troublesome. Neither the risks nor the 

potential environmental impacts of drilling through the Blue Ridge using either the 

                                                 

554
 Id.  
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HDD or the DPI method are adequately explored in the draft EIS. The only 

adequate cure for a draft EIS so lade with missing, misleading, and insufficient 

information on an issue of such central importance is issuance of a revised draft 

EIS that will allow the Commission and the Forest Service to take a hard look at 

the environmental impacts of attempting to use HDD or DPI to drill through the 

steep, uncertain terrain of the Blue Ridge.  

IIX.   Impacts to the Virginia Outdoors Foundation’s open-space 

easements.
555

 

Atlantic’s proposed route for the Atlantic Coast Pipeline would cut across 

ten properties on which the Virginia Outdoors Foundation (VOF) holds open-

space easements.  The ten properties are located in the largely undeveloped 

landscape of the central Appalachian Mountains, a region characterized by its 

extraordinary natural beauty, pristine headwaters, dense forests, and rich wildlife 

habitat.  As discussed further below, Atlantic’s efforts to build the Atlantic Coast 

Pipeline through these properties in spite of protections the open-space easements 

were intended to provide has generated intense public opposition and controversy 

                                                 

555
 Commenters incorporate by reference prior filings with the Commission discussing 

the VOF conservation easement issue: Shenandoah Valley Network et al., Motion to 

Reject Proposed Route through Conservation Easements in Virginia, FERC Docket Nos. 

CP15-554-000, CP15-554-001, CP15-555-000 (eLibrary No. 20161013-5029) (Oct. 13, 

2016), included as Attachment 32; Shenandoah Valley Network et al., Comments 

Concerning Conservation Easements in Virginia, FERC Docket Nos. CEP-15-5540-000, 

CP15-554-001, CP15-555-000 (eLibrary No. 20161213-5282) (Dec. 13, 2016), included 

as Attachment 33.  
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far beyond the region where the ten properties are located.  Despite the importance 

of the issue and the public controversy surrounding it, the draft EIS ignores the 

impacts to the ten properties and VOF easements almost entirely.  

As affirmed most recently in VOF’s March 10, 2017 comment letter to the 

Commission on the draft EIS, “VOF has consistently taken the position that 

construction, maintenance and operation of the interstate gas transmission line is 

inconsistent with the open space protections afforded by the subject easements.”
556

  

Yet despite this clear conflict, the draft EIS fails to provide any meaningful 

analysis of the project’s direct or indirect impacts on each property, or the specific 

conservation resources located thereon that each open-space easement is intended 

to protect.  Nor does the draft EIS even attempt to assess the damage that 

Atlantic’s efforts to traverse the VOF easements would have on a key part of 

VOF’s mission that relates to—and the broader state interest in—using open-space 

and conservation easements to preserve the natural, scenic, historic, scientific, 

open-space, and recreational areas of the Commonwealth.
557

  In short, the analysis 

of the impacts that would result from constructing the project across these 

properties in contravention of the purpose of the VOF open-space easements and 

                                                 

556
 Letter from Brett Glymph, Exec. Dir., VOF, to Kimberly D. Bose, Sec’y, FERC (Mar. 

10, 2017), included as Attachment 34. 

557
 See Va. Code Ann. § 10.1-1800. 
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specific protections they include does not pass muster under NEPA.
558

  

Consequently, the public’s opportunity to comment meaningfully on the draft EIS 

is thwarted.
559

  

A.  The draft EIS impermissibly fails to assess the project’s impacts on 

parcels with VOF open-space easements and the specific conservation 

values they protect. 

 

Section 4.8.5 (Recreation and Special Interest Areas) of the draft EIS 

mentions that the route for the AP-1 mainline crosses 8.7 miles of VOF easements, 

and Table 4.8.5-2 lists the ten VOF easements at issue
560

 and a few “features” of 

                                                 

558
 See Dep't of Transp. v. Pub. Citizen, 541 U.S. 752, 768 (2004) (describing one of the 

purposes of NEPA as ensuring “that the relevant information will be made available to 

the larger audience that may also play a role in both the decisionmaking process and the 

implementation of that decision”).   

559
 See League of Wilderness Defs./Blue Mountains Biodiversity Project v. Connaughton, 

752 F.3d 755, 761 (9th Cir. 2014) (“Informed public participation is in reviewing 

environmental impacts is essential to the proper functioning of NEPA.”).  

560
 A separate table in the DEIS at 4-310 (Table 4.8.5-1) lists recreation and special 

interest areas affected by the Atlantic Coast Pipeline route.  It includes the ten VOF open-

space easements included in Table 4.8.5-2, as well as two additional ones: the Scott 

Timberland property in Dinwiddie County, and the Brandon property in Brunswick 

County.  Regarding the Timberland parcel, the easement on that property was proposed 

to VOF after Atlantic had made VOF aware of the proposed route for the Atlantic Coast 

Pipeline.  As a result, and in line with VOF policy, the Timberland deed of easement was 

drafted with a provision that explicitly allows Atlantic to acquire a utility easement 

through the property for the Atlantic Coast Pipeline.  Because the easement on the 

Timberland property and its specific protections were negotiated with the disturbance 

from the Atlantic Coast Pipeline assumed, these comments do not focus on the impacts of 

the project on that easement.  As for the Brandon property, VOF staff informed SELC via 

email on March 13, 2017 that no VOF open-space easement was ever recorded for that 

parcel, so its inclusion in the table as a VOF open-space easement is in error. 
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each of the eased properties.  In some instances, the listed features are among the 

conservation values each easement seeks to protect, but the list is unacceptably 

incomplete.  For example, the table notes that the easement on the Normandy 

Capital property and the easement on the Rice property both protect land that the 

National Audubon Society has designated as the Alleghany Highlands Important 

Bird Area (IBA).  However, there is no mention that the Saunders property lies 

within the Central Piedmont IBA and that this is one of the specific conservation 

values that easement is intended to protect.
561

   

Further, nowhere does the table or the surrounding text indicate how the 

project’s crossing of a particular easement will impact any of the properties with 

regard to the features (or portions thereof) referenced in Table 4.8.5-2, or with 

regard to any other specific conservation purposes cited in each easement.  There 

is one mere sentence of purported analysis on page 4-324 that suggests the impacts 

on each easement would be the same as the impacts described in the separate 

section of the draft EIS on land use.  This reference certainly does not suffice, as 

nothing in that section assesses the degree of impacts to each eased parcel or the 

specific conservation resources (or portions thereof) situated on them.  Without 

knowing the extent to which the project will directly and indirectly affect the 

                                                 

561
 See Deed of Gift of Easement from Saunders and Saunders to VOF 6 (Nov. 28, 2012), 

included as Attachment 35. 
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conservation resources that an open-space easement is intended to protect, it is 

impossible to determine the impact the project will have on that easement.
562

  

For example, a number of the VOF easements refer to scenic viewsheds on 

the eased properties and adjacent areas that the easements are intended to protect 

and preserve, such as recreational trails in the George Washington National Forest 

(GWNF).  More specifically, the deed for the VOF easement on the Normandy 

Capital property states that the easement is intended to protect the viewshed as 

seen from a public trail in the GWNF that runs along the ridge of Tower 

Mountain.
563

  Similarly, the deed for the VOF easement on the Revercomb 

property makes clear that easement is intended to protect viewsheds from two 

trails—the Walker Mountain Trail and the Shenandoah Mountain Trail—that 

                                                 

562 Of note, section 4.5.3.3 (Important Bird Areas) of the DEIS consists of a one-

paragraph general discussion on IBAs and includes a table summarizing the seven IBAs 

the project would cross. Although the table mentions both the Alleghany Highlands and 

the Central Piedmont IBAs, there is no discussion of the impacts the project will have on 

any of the IBAs—much less the portions of the IBAs that the relevant VOF easements 

are intended to protect.  Rather, the text simply states that “[t]he FERC and FWS MOU 

requires the agencies and Applicants to identify measures to protect, restore, and manage, 

as practicable, IBAs, and other significant bird sites that occur on lands impacted by 

projects.”  DEIS at 4-158. Merely stating that a memorandum of agreement requires an 

applicant to identify measures to protect, restore, and manage IBAs does not provide an 

adequate picture of the impact the project will have on those resources, and it certainly 

does not indicate the impacts on any open-space easements specifically entered into with 

a goal of helping to preserve them. 

563
 See Deed of Gift of Easement from Normandy Capital, LLC to VOF 4 (Oct. 29, 

2013), included as Attachment 36.  
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traverse GWNF property on ridgelines above the property.
564

  In addition, the deed 

for the VOF easement on the Bright property explains that the easement will help 

protect the view from the Brushy Ridge Trail in the GWNF.
565

   

In subsection 4.8.8 (Visual Resources), the draft EIS acknowledges that the 

project’s general impact on scenery would be the most severe where 

“mountainsides and ridgetops with a predominant surrounding landscape character 

of intact forest canopy” are viewed from valleys and adjacent mountains.
566

  

Notably, several of the properties protected by the VOF easements at issue consist 

largely of forested and mountainous terrain at high elevations, so the project is 

likely to undermine the scenic conservation values those easements are intended to 

protect.  Yet the draft EIS includes no discussion of the impacts to the views onto 

those protected properties.   

Several of the VOF easements at issue are also intended to protect 

forestland, and yet there is no discussion in the draft EIS of the impacts to forest 

resources on these parcels.  For example, forest preservation is a key purpose of 

the deed for the Normandy Capital property; three of the easement’s recitals of 

conservation values pertain to the protection and preservation of the significant 

                                                 

564
 See Deed of Gift of Easement from William Phillips Revercomb and Cindy Powell 

Revercomb to VOF 4 (Sept. 15, 2011), included as Attachment 37.  

565
 See Deed of Gift of Easement from Lester D. Bright to VOF 5 (Apr. 28, 2016), 

included as Attachment 38. 

566
 DEIS at 4-336-37. 
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acreage of upland forest located on that property, and wildlife habitat is referenced 

among the resources that the protected forestland benefits.
567

  This forest is also 

designated as core forest by the Commonwealth of Virginia’s 2007 Virginia 

Natural Landscape Assessment (VaNLA). Yet the most densely forested portion 

of this property would be bisected by the Atlantic Coast Pipeline route and the 

associated access road, resulting in significant impacts to the easement and its 

conservation purposes that are not assessed in the draft EIS.  Specifically, based 

on a GIS analysis of core forest as designated by the 2007 VaNLA, the clearing 

required for the 125-foot pipeline construction corridor and the access road across 

the property would result in a direct loss of 18 acres of forestland. Another 144 

acres of interior forest would be converted to edge habitat, based on a 300-foot 

buffer from the forest edge.  In addition, indirect effects would include significant 

fragmentation of the core forest area on the property where the pipeline and road 

would slice it into smaller patches with less habitat value and lower habitat 

connectivity.
568

  

Similar impacts would occur on the heavily-forested Teague property, the 

deed of easement for which highlights the multi-aged forest and the rich wildlife 
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 See Deed of Gift of Easement from Normandy Capital at 4. 

568
 See Todd Lookingbill, Analysis of Potential Fragmentation Impacts of the Atlantic 

Coast Pipeline Proposed Route (2017), included as Attachment 15. 
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habitat it provides as conservation values that easement is intended to protect.
569

  

On that property, the proposed Atlantic Coast Pipeline route bisects the middle of 

the property, fragmenting a core forest area.  Again, based on a GIS analysis of 

VaNLA-designated core forest, the clearing required for the pipeline would 

destroy 17 acres of core forest, and another 97 acres would be altered from interior 

forest to edge habitat.  The damage to the forest resources is also likely to impact 

the portion of a designated brook trout stream, Stony Run, that traverses the 

property (and which is another conservation value discussed in the easement
570

).  

There is no mention in the draft EIS of these impacts to this protected parcel and 

the conservation values the VOF easement is intended to protect.     

The failure of the draft EIS to assess the direct or indirect impacts to each 

eased parcel or the specific conservation resources (or portions thereof) situated on 

them makes it impossible to use the draft EIS to gauge the effect the Atlantic 

Coast Pipeline would have on those easements.  This precludes the informed 

decision-making that NEPA requires.  In order to satisfy NEPA, the Commission 

must fully evaluate potential impacts to the easements’ conservation values in a 

revised draft EIS.   

                                                 

569
 See Deed of Gift of Easement from D. Keith and Penny B. Teague to VOF 3 (Nov. 16, 

2007), included as Attachment 39. 
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 Id.  
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B. The draft EIS ignores the project’s impacts on VOF’s open-space 

easement program and Virginia’s land conservation efforts. 

At a broader level, the draft EIS also fails to discuss the significant damage 

this project could do to VOF’s ability to advance its statutory mission, as well as 

the overall effectiveness of open-space and conservation easements as tools in 

Virginia’s land conservation efforts.  These are impacts that the Commission 

should consider closely—not just as the agency works to remedy the deficiencies 

in the draft EIS, but as it determines whether this proposed route even warrants 

approval. 

According to the applications that Atlantic has submitted to VOF for 

“conversions” of open-space land under Virginia Code Ann. § 10.1-1704, the land 

that would be permanently impacted from the 50-foot-wide right-of-way that the 

Commission recommends in the draft EIS would total 54.6 acres of property that 

are protected by these ten VOF easements.  Another 73.8 acres of these properties 

would be impacted by temporary construction access roads and other related 

disturbances.
571

  This major intrusion on lands that are ostensibly protected by 

VOF easements would deeply undermine the public’s confidence in Virginia’s 

open-space easement program, as existing and potential easement donors would 

learn and be deterred by the fact that the unique land they seek to protect in 

                                                 

571
 See Atlantic’s Revised Applications for Conversion or Diversion of Open Space (Jan. 

2017), http://www.virginiaoutdoorsfoundation.org/event/february-2017-policy-easement-

consideration/. 
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perpetuity with a conservation or open-space easement would still be vulnerable to 

the siting of large-scale, federal infrastructure projects like the Atlantic Coast 

Pipeline that could drastically affect a property’s conservation values.  As VOF 

itself noted in its September 6, 2016 letter to the Commission about the impact of 

the Atlantic Coast Pipeline on the easements at issue:  

The Commonwealth’s investments in conservation could be 

jeopardized by the construction, operation and maintenance of a 

large-scale gas transmission line. The degradation of protected 

resources may also result in a loss of confidence in the effectiveness 

of open-space easements by the public.
572

   

 

Moreover, allowing Atlantic to construct a natural gas pipeline across a 

block of open-space easements in violation of terms of those easements and their 

conservation purposes would send a troubling message to utility companies 

nationwide, indicating that such easements need not be considered a significant 

obstacle when planning a pipeline route.  These impacts, which may not lend 

themselves to quantification in a table in the draft EIS, are significant nonetheless 

and should be discussed in the NEPA documents and factor into the Commission’s 

decision-making.  

                                                 

572
 Letter from Martha Little, Deputy Dir., VOF, to Kimberly D. Bose, Sec’y, FERC 

(Sept. 6, 2016), included as Attachment 40.  
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C. The draft EIS appears to assume prematurely that Virginia law will 

allow Atlantic to procure a right-of-way easement across VOF open-

space easements. 

The draft EIS contains an apparent misstatement—or at best a dismissive 

prediction—that downplays the extent to which Virginia law, the easements at 

issue, and VOF itself all discourage the level of intrusion on open-space easements 

that the Atlantic Coast Pipeline would cause.  Specifically, page 4-325 states:  

Based on a review of the regulations pertaining to VOF easements, it 

is believed that the project would not be precluded from establishing 

an easement for ACP on each VOF easement crossed.   

 

The reference to “regulations pertaining to VOF easements” presumably 

refers to Virginia Code Ann. § 10.1-1704 (and it is presumably the Commission, 

as preparer of the DEIS, who holds the referenced “belief”).  However, the draft 

EIS provides no explanation of the reasons why the Commission holds this 

“belief.”  Significantly, under that statutory provision and the terms of most of the 

easements themselves, no parcel of land or portion thereof protected by the open-

space easements at issue here may be “converted” out of open-space use to allow a 

right-of-way easement for the Atlantic Coast Pipeline unless VOF determines that 

the proposed conversion is both: (i) “essential to the orderly development and 

growth of the locality” in which the parcel is located; and (ii) “in accordance with 

the official comprehensive plan for the locality” in which the parcel is located.
573

  

Unless and until VOF’s Board of Trustees makes that determination for a 
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particular parcel, Atlantic is precluded from establishing a right-of-way easement 

on that parcel under Virginia law. And the VOF Board has not made that 

determination for any of the parcels at issue.
574

   

Atlantic originally submitted draft applications for conversions to VOF in 

May 2016, and it submitted revised applications in January 2017.  Atlantic then 

presented its applications to the VOF Board of Trustees at the Board’s February 9, 

2017 meeting, which also included a general public comment session.  In the 

weeks leading up to the meeting, VOF received written comments from over 200 

people and organizations urging the Board to deny the § 10.1-1704 conversion 

applications.   

                                                 

574
 In VOF’s March 10, 2017 comment letter to the Commission on the draft EIS, 

Attachment 34, VOF explains that its Board of Trustees voted at the Board’s February 9, 

2017 meeting to defer a decision on Atlantic’s conversion applications and also directed 

VOF’s Executive Director to provide FERC with the staff reports VOF assembled on the 

conversion applications.  Those staff reports contained a list of conditions that VOF’s 

staff recommended the Board include as part of the conversions “[i]f the Board of 

Trustees finds that Atlantic Coast Pipeline applications meet the requirements of Section 

10.1-1704.” See Attachment 34 (emphasis added).  Of course, the Board did not 

determine that the applications met those statutory requirements, and it instead voted to 

defer a decision indefinitely.  VOF’s draft EIS comment letter now lists those same 

conditions and requests the Commission to include them in any Final EIS and Certificate 

of Public Convenience and Necessity if the Commission ultimately decides to issue those 

items for this proposal.  However, this request to the Commission to include certain 

conditions if the pipeline route is approved should not be misinterpreted as the VOF 

Board’s granting of the conversion applications.  Nor it should be viewed as a change in 

VOF’s consistent position that the Atlantic Coast Pipeline should avoid crossing or 

intersecting VOF open space easements in the first place. 
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Then, dozens of landowners, easement donors, farmers, representatives of 

land conservation organizations, and local government officials voiced their 

opposition in person at the Board’s February 9, 2017 meeting, highlighting the 

damage that a VOF vote to approve the conversions would do to the public’s trust 

in VOF and the open-space easement program, among other serious concerns.  

The VOF Board voted at that meeting to defer a decision to allow for 

consideration of the large volume of input and information they were continuing to 

receive relating to whether the statutory requirements could be met.  As a result, 

currently Atlantic is precluded by Virginia law from establishing right-of-way 

easements on each of the ten properties protected by VOF easements.   

Looking ahead, there is reason to believe the current status will not change.  

As set forth in the two filings that our organizations have made to the Commission 

on this issue,
575

 the two statutory findings referenced above that VOF must make 

in order to grant a conversion application are not satisfied here.  With regard to the 

first prong, the speculative and indirect benefits Atlantic cites in its applications as 

potentially accruing to each of the four localities at issue if the pipeline is built are 

not essential to their orderly development and growth.
576

  As for the second prong, 

the proposed conversions are inconsistent with numerous provisions in the official 
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comprehensive plans of the four localities.
577

  Further, although the draft EIS 

refers to Atlantic’s applications “for minor conversions,”
578

 VOF has made clear 

that “the proposed ‘conversions’ under this code section are not minor and, in fact, 

would represent the largest conversion of open space land in VOF’s 50-year 

history.”
579

   

These statutory hurdles, as well as the considerable public outcry over the 

proposed conversions and the very real threat they pose to public trust in VOF and 

Virginia’s open-space easement program, make any presumption that the VOF 

Board will vote to approve the conversion requests a risky one.  Consequently, the 

“belief” asserted in the draft EIS that the project would not be precluded by the 

regulations pertaining to VOF easements is, at worst, a misstatement that indicates 

a misunderstanding of Virginia law and the current status of Atlantic’s conversion 

requests.  At best, it sounds like a dismissive prediction that runs counter to “the 

Commission’s goal to include state and local authorities to the maximum extent 

possible  in the planning and construction activities”
580

  because it downplays the 

value and legitimacy of the decision-making process in which the VOF Board, the 

                                                 

577
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affected localities, an engaged public, and Atlantic are all still participating.  

Either way, this apparent “belief” should not form the basis for any type of NEPA-

based determination regarding the significance of the impacts the project would 

have on the VOF easements at issue or the broader open-space easement program, 

and a proper NEPA evaluation of those impacts must be included in a revised draft 

EIS.    

IX. FERC fails to fully analyze the lifecycle GHG emissions of the ACP 

project. 

 

In the ACP DEIS, FERC fails to adequately evaluate the potential impacts 

of the ACP project, alternatives to the project, or the mitigation of the resulting 

increases in Greenhouse Gas (GHG) emissions. As discussed in further detail 

below, FERC must revise the ACP DEIS to properly evaluate the lifecycle GHG 

emissions of the ACP project, as follows: 

 FERC must utilize the most recent values for methane global warming 

potential; 

 FERC must quantify the projected upstream and downstream direct and 

indirect GHG emissions where possible, and conduct a strong qualitative 

assessment where a quantitative analysis is not warranted; and 

 FERC must fully analyze all of the direct, indirect, and cumulative GHG 

emissions resulting from the ACP project and use this analysis to compare 

alternatives to the ACP project and develop mitigation measures to address 

such emissions.  

A. NEPA requires FERC to evaluate the upstream and downstream 

impacts and climate change implications resulting from its certificate 

approvals. 
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NEPA and its implementing regulations require federal agencies preparing 

an EIS to analyze the direct and indirect effects of their proposed actions.
581

 

Recent case law interpreting these requirements makes clear that agencies 

evaluating energy infrastructure projects must analyze the indirect effects of their 

construction and operation under the NEPA,
582

 and that the reviewing agency does 

not take the requisite “hard look” under NEPA when it fails to consider 

downstream emissions from the combustion of fossil fuels.
583

 For example, the 

Ninth Circuit has held that the impacts of GHG emissions on climate change are 

precisely the sort of impacts NEPA requires agencies to consider in a cumulative 
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 See 40 C.F.R. § 1502.16 
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 Mid States Coal. for Progress v. Surface Transp. Bd., 345 F.3d 520, 549-50 (8th Cir. 

2003)(finding that NEPA required consideration of the adverse air quality effects of 
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WildEarth Guardians v. OSM, No. 12-CV-85-ABJ (D. Wyo. 2015)(holding that the 

agency’s analysis of downstream emissions was adequate, in part because the agency had 

already disclosed emissions from coal combustion)). 
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impacts analysis.
584

 Likewise the U.S. District Court for the District of 

Colorado expressly required the federal government to analyze the climate 

change impacts of its decisions under NEPA.
585

 Plaintiffs there alleged that the 

federal government failed to disclose the social, environmental, and economic 

impacts of the GHG emissions resulting from its decisions.
586

 The agency did not 

dispute that it was required to analyze the indirect effects of GHG emissions; 

however, it failed to include a discussion of the impacts caused by these 

emissions,
587

 arguing that such an analysis was “impossible.”
588

 The court found 

that the social cost of carbon protocol was an available tool that could have been 

used to quantify the climate impacts. The protocol was designed to assist federal 

agencies with cost-benefit analyses to quantify a project’s contribution to costs 

associated with global climate change.
589

 The court found that the federal 
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government should have taken a “hard look” at whether this tool could have 

contributed to a more informed assessment of the impacts, and that the agency’s 

explanation for omitting the social cost of carbon protocol in its final EIS was 

arbitrary and capricious in violation of NEPA.
590

 The Court explained that 

“absent “anything in the record … it is [not] reasonable to completely 

ignore a tool in which an interagency group of experts invested time and 

expertise.”
591

 US EPA has likewise informed FERC that it disagrees that 

“no methodology exists to determine how an individual project’s 

incremental contribution to [greenhouse gas emissions] would translate into 

physical effects on the global environment.”
592

 

That same year, the D.C. Circuit ruled that FERC must conduct a 

consolidated environmental review of natural gas pipeline segments, because the 

approvals of these segments were connected actions within the meaning of 

NEPA.
593

  The court also found that FERC’s EA was deficient in its failure to 

                                                                                                                                                 

impact of the GHG emissions, including an estimate of the ‘social cost of carbon’ 

associated with potential increases of GHG emissions” in connection with the State 

Department’s review of the Keystone XL pipeline). 

590
 Id. at 1191, 1193. 

591
 Id. at 1192–93. 

592
 EPA, Comments on the Draft Guidance Manual for Environmental Report 

Preparation for Applications Filed Under the Natural Gas Act (Jan. 20, 2016). 

593
 Delaware Riverkeeper Network v. Fed. Energy Reg. Comm’n, 753 F.3d 1304,1308-09 

(D.C. Cir. 2014). 



 250 

include any meaningful analysis of the cumulative impacts of the pipeline 

segments at issue.
594

 Specifically, FERC failed to assess the additive effect 

of the projects together with the effects of existing or reasonably foreseeable gas 

development activities in the project area, including compressor stations, and other 

infrastructure.
595

 FERC must evaluate the cumulative effects of its certificate 

approvals, including GHG emissions, rather than reviewing individual projects 

in isolation. 

B. Recently issued CEQ final guidance demonstrates that quantification 

tools are readily available and supports the need for FERC to evaluate 

the lifecycle GHG emissions resulting from its approvals and the 

impacts on climate change. 

 

The White House Council on Environmental Quality (CEQ recently 

issued final guidance explaining how federal agencies’ NEPA analyses and 

related documentation should evaluate the GHG emissions resulting from agency 

action and the impacts on climate change.
596

  The guidance, which interprets 

existing legal requirements under NEPA, acknowledges that “…climate change is 
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596
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a fundamental environmental issue, and its effects fall squarely within NEPA’s 

purview.”
597

 CEQ recommends that federal agencies “use the projected GHG 

emissions associated with proposed actions as a proxy for assessing proposed 

actions’ potential effects on climate change in a NEPA analysis…together with 

providing a qualitative summary discussion of the impacts of GHG emissions 

based on authoritative reports such as the USGCRP’s [United States Global 

Change Research Program] National Climate Assessments and the Impacts of 

Climate Change on Human Health in the United States…”
598

 CEQ recommends 

that federal agencies quantify an agency action’s projected direct and indirect 

GHG emissions, using available data and GHG quantification tools that are 

suitable for and commensurate with the proposed agency action.
599

 

Additionally, CEQ recommends the consideration of alternatives to 

mitigate GHG emissions, stating that it is fundamental to the NEPA process.
600

 

“Agencies should consider reasonable alternatives and mitigation measures to 

reduce action-related GHG emissions or increase carbon sequestration in the 

same fashion as they consider alternatives and mitigation measures for any 
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other environmental effects.”
601

 In the natural gas context, the U.S. Department 

of Energy has suggested the consideration of increasing utilization of existing 

pipeline capacity and re-routing natural gas flows as alternatives to new natural 

gas infrastructure.
602

  

FERC has asserted that it limits its NEPA review to avoid chasing “remote, 

speculative or unreasonable connections to upstream production zones or the final 

use of the gas.”
603

 However, CEQ addresses this very situation in its final 

guidance, explaining that “when an agency determines that quantifying GHG 

emissions would not be warranted because tools, methodologies, or data inputs are 

not reasonably available, the agency should provide a qualitative analysis and its 

rationale for determining that the quantitative analysis is not warranted.”
604

 Thus, 

if FERC asserts that it is unable to quantify the indirect GHG emissions resulting 

from its certificate approvals, such as from the gas drilling that would be required 

to supply the gas for the ACP, it should, at a minimum, provide a qualitative 
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analysis of the climate change implications its decision.
605

 Because the 

construction and operation of new interstate natural gas infrastructure approved by 

FERC result in increased lifecycle GHG emissions to the atmosphere, FERC 

must evaluate these impacts and compare alternatives and mitigation measures to 

address such emissions.
606

 

Further, consideration of these effects is consistent with the Natural Gas 

Act.
607

  FERC will issue a certificate only “where the public benefits of the project 

outweigh the project’s adverse impacts,” which includes analysis of clean air 

impacts and environmental impacts.
608

    The Natural Gas Act declares that “the 

business of transporting and selling natural gas for ultimate distribution to the 

public is affected with a public interest, and that Federal regulation in matters 
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relating to the transportation of natural gas and the sale thereof in interstate and 

foreign commerce is necessary in the public interest.”
609

 The public interest 

orientation of this language requires FERC to consider not only the private costs 

and benefits of interstate natural gas transmission, but also the environmental 

externalities that would be borne by the public as a whole, including upstream and 

downstream GHG emissions and their impacts on climate change.
610

 

C. FERC failed to evaluate the lifecycle GHG emissions resulting from the 

ACP project. 

1.  FERC utilized an outdated methane GWP in the ACP DEIS. 

 

In the ACP DEIS, FERC used outdated tools to calculate the ACP projects’ 

GHG emissions and their impacts on climate. Specifically, FERC used an outdated 

100-year global warming potential (GWP) value for methane of 25
611

 to compare 

the global warming impacts of different GHGs that will be emitted by the 

project.
612

 However, the Intergovernmental Panel on Climate Change (IPCC) has 
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released a newer 100-year GWP for fossil methane of 36.
613

 FERC must therefore 

use the most current methane GWP, and GHG emissions should be calculated 

using both the 20-year GWP of 87 and the 100-year GWP of 36.
614

 This is because 

methane has greater radiative forcing, but a shorter atmospheric lifetime than 

carbon dioxide (CO2).
615

 Thus, relative to CO2, methane has much greater climate 

impacts in the near term than the long term, and, therefore a short-term measure of 

climate impacts would be most effective in considering policies to avoid 

significant global warming within the timeframe stated in the United Nations 

Framework Convention on Climate Change Paris Agreement Paris Agreement.
616

 

For easy reference, the table below depicts the updated methane GWP. 
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Figure IX(a): Table 8.7 from the IPCC Fifth Assessment Report
617

 

Using the most current available science, the correct 100-year GWP for 

fossil methane with carbon climate feedback is 36.
618

 FERC must recalculate the 

GHG emissions utilizing the most current value for the methane GWP.  

FERC must also calculate GHG emissions using the 20-year GWP of 87. 

FERC states in the ACP DEIS that the 100-year GWP was selected because “these 

are the GWPs that the EPA has established for reporting of GHG emissions and air 

permitting requirements. This allows for a consistent comparison with these 

regulatory requirements.”
619

 However, the calculation of GHG emissions using 

both the 100- and 20-year GWPs will not diminish FERC’s ability to make 
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consistent comparisons amongst regulatory requirements. As stated above, FERC 

must calculate the GHG emissions using both GWPs because methane has greater 

radiative forcing, but a shorter atmospheric lifetime, than carbon dioxide.
620

  

2. FERC Failed to Adequately Assess the Emissions and Impacts 

Resulting from the ACP Project.  

 

FERC acknowledges in the ACP DEIS that CEQ’s final guidance outlines 

how NEPA analyses and documentation should address GHG emissions and the 

impacts of climate change.
621

 In FERC’s recent guidance manual released in 

February 2017, FERC acknowledges that GHG emissions estimates “should 

include the emission categories and/or methodologies described in the most 

current version of the CEQ’s guidance on GHG emissions and climate change, as 

applicable.”
622

 However, FERC’s GHG analysis in the ACP DEIS falls short of 

that standard.  
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FERC implies that the CEQ final guidance does not apply to the ACP DEIS 

because the NEPA process was already on-going when the CEQ final guidance 

was issued.
623

 However, the CEQ final guidance states that agencies should 

“exercise judgment”
624

 when considering whether to apply this guidance to an on-

going NEPA process. Moreover, the guidance interprets existing legal 

requirements under NEPA.  FERC must evaluate and disclose the lifecycle GHG 

emissions that will result from the ACP project to inform the public of its impacts. 

Without this analysis, FERC cannot fulfill its NEPA obligation to fully disclose 

and consider the environmental and climate costs to the public in balancing the 

public benefits against adverse effects in its test for determining the public 

convenience and necessity.  

FERC further concludes in the ACP DEIS that “[b]ecause we cannot 

determine the projects’ incremental physical impacts on the environment caused 

by climate change, we cannot determine whether the projects’ contribution to 

cumulative impacts on climate change would be significant.”
625

 However, this 

purported reasoning – that a particular project has only incremental impacts 

relative to global cumulative impacts on climate change – is not appropriate to 
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avoid fully assessing the GHG impacts of a project.  For example, CEQ stated in 

the final guidance: 

Climate change results from the incremental addition of GHG 

emissions from millions of individual sources, which collectively 

have a large impact on a global scale. CEQ recognizes that the 

totality of climate change impacts is not attributable to any single 

action, but are exacerbated by a series of actions including actions 

taken pursuant to decisions of the Federal Government. Therefore, a 

statement that emissions from a proposed Federal action represent 

only a small fraction of global emissions is essentially a statement 

about the nature of the climate change challenge, and is not an 

appropriate basis for deciding whether or to what extent to consider 

climate change impacts under NEPA. Moreover, these comparisons 

are also not an appropriate method for characterizing the potential 

impacts associated with a proposed action and its alternatives and 

mitigations because this approach does not reveal anything beyond 

the nature of the climate change challenge itself: the fact that diverse 

individual sources of emissions each make a relatively small 

addition to global atmospheric GHG concentrations that collectively 

have a large impact.
626

 

 

FERC goes on to state that “GHG emissions from the proposed projects and 

other regional projects would not have any direct impacts on the environment in 

the projects area. Currently, there is no scientifically-accepted methodology 

available to correlate specific amounts of GHG emissions to discrete changes in 

average temperature rise, annual precipitation fluctuations, surface water 

temperature changes, or other physical effects on the environment in the Midwest 

                                                 

626
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region.”
627

 This assertion runs completely counter to FERC’s recently published 

guidance manual, which states that “[a]lthough climate change is a global concern, 

the CEQ has indicated that NEPA analyses regarding climate change should focus 

locally or regionally. You should provide the data needed to support our NEPA 

analysis (e.g., the project’s contribution to GHG emissions; local or state GHG 

emissions; and any local, state, or regional goals for GHG emissions or climate 

change).”
628

 

There are various appropriate methodologies available that could be utilized 

to analyze the GHG emissions and climate change impacts of a project.
629

 In fact, 

FERC could have accessed CEQ’s compilation of GHG accounting tools, 

methodologies, and reports.
630

 Even if FERC nonetheless concluded that no 

widely accepted methodology was available, that would not be a valid reason for 

failing to assess impacts.  At a minimum, a qualitative analysis must be 

performed:  
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When an agency determines that quantifying GHG emissions would 

not be warranted because tools, methodologies, or data inputs are not 

reasonably available, the agency should provide a qualitative 

analysis and its rationale for determining that the quantitative 

analysis is not warranted.
631

 

 

Agencies should quantify a proposed agency action’s projected direct and 

indirect GHG emissions.  CEQ has explained how the scope of the proposed 

action should be considered: 

In order to assess effects, agencies should take account of the 

proposed action – including “connected” actions – subject to 

reasonable limits based on feasibility and practicality. (Actions are 

connected if they: (i) Automatically trigger other actions which may 

require environmental impact statements; (ii) Cannot or will not 

proceed unless other actions are taken previously or simultaneously, 

or; (iii) Are interdependent parts of a larger action and depend on the 

larger action for their justification). Activities that have a reasonably 

close causal relationship to the Federal action, such as those that 

may occur as a predicate for a proposed agency action or as a 

consequence of a proposed agency action, should be accounted for in 

the NEPA analysis.
632

 

 

In the ACP DEIS, FERC fails to comply with the NEPA requirement to 

fully consider indirect and cumulative effects. FERC states that “the upstream 

production and downstream combustion of gas is not causally connected because 

the production and end-use would occur with or without the projects. Therefore, 

the circumstances in this case do not warrant the inclusion of production or end-
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use as an indirect effect of the projects.”
633

 FERC’s conclusion that production and 

end-use would occur with or without the projects is completely unsupported. As 

such, its reasoning for not comprehensively assessing or quantifying all indirect 

emissions is also not supported. This reasoning directly contradicts the NEPA 

requirement to assess indirect effects, given that producing, processing, 

distributing, and consuming natural gas are actions that “occur as a predicate for a 

proposed agency action or as a consequence of a proposed agency action,” and 

therefore must be accounted for in the NEPA analysis. In fact, the CEQ final 

guidance provides an example of the types of impacts that should be considered 

specifically for resource extraction projects: 

For example, NEPA reviews for proposed resource extraction and 

development projects typically include the reasonably foreseeable 

effects of various phases in the process, such as clearing land for the 

project, building access roads, extraction, transport, refining, 

processing, using the resource, disassembly, disposal, and 

reclamation.
634

 

 

Here, FERC only includes estimates of GHG emissions from the following 

sources in the ACP DEIS: 

1. Construction of pipelines, compressor stations, and Meter and Regulation 

(M&R) stations; 

2. Operation of compressor stations and M&R stations; and 

3. “Downstream emissions.” 
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“Downstream emissions” are estimated by assuming that “all of the gas to be 

transported is eventually combusted” and that “ACP and SHP would deliver 1.5 

Bcf/d of firm and interruptible natural gas service.”
635

 However, FERC states that 

only “[a]bout 79 percent of the capacity for ACP would be used for fuel to 

generate electricity” and that “[t]he remaining capacity for ACP and that of SHP 

would be served by local distribution companies that deliver gas supplies to 

residential, commercial, and industrial customers.”
636

 FERC goes on to state that 

“the precise end-uses of all of the natural gas that would be transported by the 

projects is unknown, and the GHG emission figure provided here represents a 

conservative estimate.”
637

 The conclusion that the end-use combustion GHG 

emissions figure is conservative because it is assumed that all the gas is combusted 

is completely unsupported. FERC has not demonstrated that the other identified 

potential end-uses result in lower GHG emissions than combustion. FERC should 

estimate GHG emissions based on actual anticipated end-use, or, at the very least, 

provide a range of emissions estimates for various reasonable end-use scenarios.  

FERC states that the ACP DEIS contains estimates of direct emissions from 

blowdowns and fugitive methane (CH4) emissions from natural gas piping leaks 

for each of the compressor and M&R stations, natural gas fugitive releases from 

                                                 

635
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pneumatic valves, and pig launchers/receivers.
638

 However, FERC did not provide 

its calculated emissions from leaks. FERC claims that this estimate was included 

in the total emissions estimates for the compressors and M&R stations, but 

without providing the emissions estimate for leaks separately, it is not possible to 

confirm that it was included in the total, or to assess the accuracy of FERC’s 

estimate. In addition, no methodology for calculating any of these emissions was 

provided, making it impossible for the public to independently evaluate the 

adequacy of these calculations. 

FERC’s analysis also omits a significant number of indirect emissions sources. 

Indirect emissions sources that FERC should have included in the ACP DEIS – 

such as from the wells supplying the gas to equipment and processes used to 

prepare the gas for transport and deliver it to customers – include but are not 

limited to both CH4 and CO2 emissions from: 

 Drilling; 

 Completion, including hydraulic fracturing; 

 Wells; 

 Wellsite equipment, e.g. heaters, separators, dehydrators, etc.; 

 Gathering and boosting stations; 

 Pipeline leaks; 

 Pneumatic devices; 

 Tanks; 

 Malfunctions and upsets; 

 Processing plants; and 

                                                 

638
 Id. at 4-452. 



 265 

 Distribution pipeline and M&R station leaks. 

As justification for not including these upstream and downstream activities 

that can cause both direct and indirect impacts, FERC states in the ACP DEIS that 

“[e]ven if we were to find a sufficient connected relationship between the 

proposed project and upstream development or downstream end-use, it would still 

be difficult to meaningfully consider these impacts, primarily because emission 

estimates would be largely influenced by assumptions rather than direct 

parameters about the project.”
639

  

FERC fails to identify which “direct parameters” it believes would be 

necessary to have in order to meaningfully consider the impacts of upstream and 

downstream activities. Moreover, it is not necessary to know all the precise details 

of these activities in order to analyze the potential impacts. FERC provides the 

total capacity of the pipeline in the ACP DEIS. The region from which gas will be 

supplied can be estimated based on the location of the pipeline. Average 

production rates and production methods from wells in that potential supply region 

can be obtained from State databases,
640

 and could then be used to estimate the 

number of wells and the type of equipment and production methods necessary to 
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supply the full pipeline capacity. FERC could also obtain information from 

producers and marketers who have contracts to supply gas or have expressed 

interest in supplying gas to the pipeline. The results of this analysis could then be 

used to analyze the potential lifecycle GHG impacts of the ACP project and to 

develop alternatives and mitigation strategies necessary to offset the emissions. 

FERC cites a 2014 National Energy Technology Laboratory (NETL) report 

about life cycle GHG emissions from natural gas extraction and power generation 

to support its broad conclusion “that ACP and SHP would not significantly 

contribute to GHG cumulative impacts or climate change.”
641

 This is wholly 

inadequate to satisfy FERC’s duties under NEPA and the recommendations made 

in the CEQ final guidance. A significant volume of new research on GHG 

emissions from natural gas production has been published since the NETL report 

was released in mid-2014.
642

 Much of that research indicates that methane 
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emissions from natural gas production are larger than previously thought, to the 

point that the climate benefits of natural gas over coal have been called into 

question, which is contrary to the conclusion made by FERC in the ACP DEIS 

that “lifecycle emissions of electricity from natural gas are less than half that of 

coal.” And citing a conclusion from a single, generalized analysis of GHG 

emissions from natural gas production and use is no substitute for a complete 

analysis of the actual expected direct and indirect GHG emissions from this 

specific pipeline project.  Moreover, FERC’s citation to this report underscores the 

arbitrary nature of its refusal to assess lifecycle emissions.  Despite recognizing 

the report as an (albeit outdated) tool to estimate greenhouse gas emissions, FERC 

shirked its duty to actually utilize any tool to evaluate upstream or lifecycle 

emissions.   

D. FERC’s proposed mitigation to offset the GHG emissions is 

inadequate. 

 

The mitigation proposed to offset the limited GHG emissions sources that 

FERC analyzed in the ACP DEIS (construction, operation, and “downstream 
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emissions”) is insufficient. The ACP DEIS contains a GHG Best Available 

Control Technology (BACT) analysis for the Mockingbird Hill Compressor 

Station with a list of three technologies and practices that could supposedly be 

used to reduce GHG emissions. However, no attempt was made to actually 

quantify emissions reductions and FERC only provided a very generalized 

rationale to demonstrate that these mitigation measures purportedly represent 

BACT. For example, one of the three mitigation measures listed is “selection of 

low carbon fuel,” which FERC goes on to describe as meaning that “[p]ipeline 

quality natural gas, which has the lowest GHG emissions compared to other fossil 

fuels, would be used to fuel the combustion turbines.”
643

 No other potential 

emissions reduction measures are discussed. The same is true for the other two 

technologies and practices, where only generalized examples are given for how 

these measures could reduce emissions instead of providing a thorough and 

meaningful analysis of emissions mitigation. Aside from the Mockingbird Hill 

Compressor Station GHG BACT discussion, the DEIS does not contain any 

detailed or specific mitigation plans to reduce the lifecycle GHG emissions from 

the ACP project.   

A full suite of mitigation measures should have been analyzed to offset 

emissions and determine the impact of the ACP project. FERC must therefore 

revise the ACP DEIS to include specific actions that will be taken to reduce or 

                                                 

643
 DEIS at 4-443. 



 270 

prevent GHG emissions and develop detailed plans, including proposed timelines, 

for carrying out those actions. The ACP DEIS must also be revised to include a 

detailed lifecycle analysis of the full impacts of the ACP project. FERC must 

comply with the NEPA duty to study and consider direct, indirect, and cumulative 

impacts.  FERC then mustuse this information to develop appropriate alternatives 

and mitigation strategies in order to fully comply with NEPA.  

E. FERC must fully evaluate lifecycle GHG emissions. 

 

More broadly, FERC must analyze and fully consider the possibility that 

the its approvals of additional natural gas infrastructure will lock-in fossil fuel use 

for decades to come and discourage or prevent the construction of carbon-free 

energy sources, which has significant implications for the climate. Because the 

construction and operation of new interstate natural gas infrastructure approved by 

FERC results in increased lifecycle GHG emissions into the atmosphere, FERC 

must use available tools to fully evaluate these impacts and compare alternatives 

and develop mitigation measures to address such emissions.
644

 FERC’s duty to 

analyze the lifecycle GHG emissions and the climate change implications of such 

emissions is required by NEPA, as demonstrated by recent case law interpreting 
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NEPA in the context of climate change and CEQ’s recently issued final 

guidance.
645

 

 

X. FERC wrongly concludes that environmental justice populations 

would not be disproportionally affected by the ACP. 

 

FERC acknowledges that Executive Order 12898, Federal Action to 

Address Environmental Justice in Minority Populations and Low-Income 

Populations, “requires federal agencies to consider if impacts on human health or 

the environment (including social and economic aspects) would be 

disproportionately high and adverse for minority and low-income populations.”
646

    

But FERC failed to take the requisite hard look at environmental justice impacts in 

the DEIS, and used faulty methodologies to erroneously conclude that 

“environmental justice populations would not be disproportionately affected by 

the projects.”
647

 FERC also notes that “the no-action alternative would avoid the 

environmental impacts of the proposed projects,” but fails to compare the 

proposed route’s impacts on environmental justice populations to alternatives.
648

 

                                                 

645
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This unsupported and conclusory statement does not constitute a hard look under 

NEPA. 

Several of the statistics highlighted by FERC in section 4.9.9 indicate the 

disproportionate impact that the projects would have on minorities.  For example, 

minorities comprise 30.8% of the total population in Virginia, but the percentage 

of minorities in the Virginia census tracts within one mile of the ACP is as high as 

100%.
649

  Similarly, minorities comprise 30.5% of the total population in North 

Carolina, but the percentage of minorities in the state’s census tracts within one 

mile of the ACP is as high as 95.5%.
650

  Instead of undertaking a rigorous analysis 

of environmental justice impacts, FERC summarily concludes that “there is no 

evidence that ACP or SHP would cause a disproportionate share of high and 

adverse environmental or socioeconomic impacts on any racial, ethnic, or 

socioeconomic group.”
651

   

FERC also skews its presentation of the data to mask the true impact on 

minorities.  For low-income populations, FERC describes the number of census 

tracts within a one-mile radius of project facilities that have a higher percentage of 

persons living below the poverty level compared to the state.
652

   For minorities, 
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however, FERC lists the number of census tracts within one mile that have a 

minority population meaningfully greater
653

 than that of the county in which it is 

located.
654

   

FERC does not explain why it used different metrics (higher percentage 

versus meaningfully greater) and different comparison populations (state versus 

county) for low-income and minority populations.  But the masking effect is 

striking.  For example, FERC states that in Virginia, the minority population is 

meaningfully greater than that of the county in which it is located in 10 of the 63 

census tracts.
655

   But the data in Appendix U
656

 indicates that 33 of the 63 census 

tracts in Virginia have “a higher percentage of persons” (i.e., 30.8% or more) who 

are minorities when compared to the state.  And the minority population is 

“meaningfully greater” (i.e., 40.8% or more) than that of the state in 23 of the 63 

census tracts.   

Similarly, the FERC states that for North Carolina, “[i]n 13 of the 42 

census tracts, the minority population is meaningfully greater than that of the 

                                                 

653
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county in which it is located.”
657

  But the data in Appendix U indicates that 30 of 

the 42 census tracts in North Carolina have “a higher percentage of persons” (i.e., 

30.5% or more) who are minorities when compared to the state.  And the minority 

population is “meaningfully greater” (i.e., 40.5% or more) than that of the state in 

22 of the 42 census tracts.   

FERC’s improper use of a smaller comparison group for minority 

populations obscures the project’s disproportionate impacts on minority 

populations.  FERC also uses census tract data, but census block data would likely 

provide a more accurate understanding regarding impacts on environmental justice 

communities, especially around the compressor stations.  As noted in EPA’s 

Guidance:  

The fact that census data can only be disaggregated to certain 

prescribed levels (e.g., census tracts, census blocks) suggests that 

pockets of minority or low-income communities, including those 

that may be experiencing disproportionately high and adverse 

effects, may be missed in a traditional census tract-based analysis.  

Additional caution is called for in using census data due to the 

possibility of distortion of population breakdowns. . . .
658

 

 

 EPA recognizes “[w]hile the census provides valuable information …, 

there are often many gaps associated with the information.  Therefore, it may be 
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necessary … to validate this information with the use of additional sources.”
659

  

FERC notes that it has “received comments expressing concern that ACP and SHP 

pipeline and aboveground facilities were sited through areas with 

disproportionately high concentrations of low-income and minority populations, 

thus unduly impacting these environmental justice communities.”
660

  These 

concerns remain, and FERC should make use of relevant information provided by 

the affected communities and the public, as well as census block data.   

Purportedly relying on the EPA’s Environmental Justice Guidance, FERC 

states that it used a used a three-step approach to conduct its review: 1) determine 

the existence of minority and low-income populations, 2) determine if resource 

impacts are high and adverse, 3) determine if the impacts fall disproportionately 

on environmental justice populations.
661

  First of all, the test is not whether 

impacts are high and adverse – it is whether they are “disproportionately high and 

adverse.”
662

  In any event, here the impacts are both high and adverse, as well as 

disproportionately borne by environmental justice populations.  FERC cannot turn 

a blind eye to these disproportionately high and adverse effects by relying on an 

unsupported and conclusory statement that “[p]otentially adverse environmental 
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effects associated with the projects would be minimized and/or mitigated, as 

applicable, and are not characterized as high and adverse.”
663

  

The evidence shows that the impacts are both high and adverse.  These 

impacts involve risk of leaks and explosions, lost property values, and 

construction impacts such as right-of-way clearing, heavy machinery, traffic, 

noise, and air pollution, to name a few.  FERC itself mentions these impacts and 

risks in its environmental justice discussion.
664

  FERC’s conclusory statements that 

“impacts would occur along the entire pipeline route and in areas with a variety of 

socioeconomic backgrounds” and that “[n]ot all impacts identified in this EIS are 

considered to affect minority or low-income populations” do not constitute a hard 

look at environmental justice impacts.
665

   

The intensity, extent, and duration of these effects qualify as “high and 

adverse” for environmental justice purposes.  For example, the pollutants that will 

be emitted by compressor stations are documented as causing severe health effects 

and will do so for many years.  NOx and VOCs are known to harm respiratory, 
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cardiological, neurological, and kidney functions and can cause premature death.  

Even small levels of NOx can cause nausea, irritated eyes and nasal passages, fluid 

in the lungs, and shortness of breath.  Higher levels of NOx and VOCs can cause 

burning spasms, throat swelling, reduced oxygen intake, lung damage, dizziness, 

nausea, fatigue, nosebleeds, and cancer.  Furthermore, NOx is a major contributor 

to the formation of fine particulate matter (“PM”) and ozone.  Fine PM is linked to 

increased heart attacks, aggravated asthma, decreased lung function, and 

premature death for people with heart or lung disease.  Ozone can cause coughing, 

chest pain, and throat irritation as well as exacerbating bronchitis, emphysema, 

and asthma.  The Southeast Pennsylvania Environmental Health Project recently 

documented the serious adverse health effects of compressor station emissions.
666

   

Environmental justice communities would be disproportionately impacted 

by the constant noise and air pollution from compressor stations.  In Virginia, for 

example, 11.5% of the population is below the poverty level – but in the 

Buckingham County census tract where the new compressor station is to be 

located, that number is 26.6%.
667

  In North Carolina, 17.6% of the population lives 

below poverty level and minorities comprise 30.5% of the total population.  But in 

the Northampton County census tract where the compressor station is to be 
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located, 32.3% are below poverty level and minorities comprise 81% of the 

population.
668

  Census block data might show that these disparities are even more 

stark.  As explained above, even the census tract data provided by FERC 

demonstrates that environmental justice communities will be disproportionately 

impacted by the pipeline.
669

 

FERC’s analysis also fails to account for the fact that compared to non-

environmental justice communities, environmental justice communities are often 

already overburdened with industrial facilities and infrastructure that impact 

drinking water supplies, neighborhoods, and air and water pollution.  Locating a 

pipeline and compressor stations in areas that already contain clusters of facilities 

or sites that are current sources of environmental pollution could contribute to the 

cumulative impacts of the surrounding area.
670

   

XI.  Trout waters and headwater streams. 
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Trout streams are some of the most valuable and fragile natural features in 

the central Appalachian region. The Atlantic Coast Pipeline threatens to harm 

dozens of these waterbodies. The draft EIS fails to include any detailed analysis of 

the risks involved, particularly of the cumulative impacts of multiple pipeline-

related activities and other factors within small headwater drainages. The 

submittals from Atlantic provide an incomplete and misleading picture of the ways 

the project could affect watersheds in which trout exist. The draft EIS ignores or 

barely addresses numerous mechanisms through which activities associated with 

construction and maintenance of the pipeline may damage the chemical, physical, 

and biological integrity of these sensitive waterbodies. 

The vague and generalized plans and proposals for construction methods 

and pollution control measures that Atlantic and the Commission describe for use 

in watersheds all along the pipeline’s proposed route are far from adequate to 

ensure protection of streams in general, and these inadequacies have even more 

serious implications for trout waters and other sensitive headwater streams. 

Neither the Commission nor the Forest Service may rely on the incomplete record 

so far assembled to assess impacts to trout waters or to justify conclusions in the 

draft EIS that damages to these streams and watersheds will be adequately 

mitigated. 
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A. The Commission fails to consider the unique regional context and 

conservation sensitivity of the trout streams it proposes to route the 

pipeline across. 

 

The states of West Virginia and Virginia each have designated waters in 

which trout are known to survive or where suitable habitat for trout is known to 

exist.  These designations are found in water quality standards regulations adopted 

by the states.
671

 Some waters harbor reproducing populations of one or more 

species of trout, while others may support only stocked trout, which generally 

cannot survive year-round in the streams.  

The three trout species that live in waters of this region are: the native 

Eastern Brook Trout (Salvelinus fontinalis), Rainbow Trout (Oncorhynchus 

mykiss), and Brown Trout (Salmo trutta). Each of these species is a valuable target 

for recreational fishing, providing economic benefits for communities throughout 

the regions along the proposed pipeline route. On the National Forests, the 

provision of these recreational opportunities fulfills one of the highest purposes for 

which public lands are to be preserved. And to have access to trout waters through 

private land ownership or rights is very highly valued and of significant monetary 

value. Importantly, the presence of healthy and sustainable trout populations is an 

indicator of high water quality and these species exist alongside other sensitive 

species that are generally intolerant of pollution and habitat degradation. 

                                                 

671
 W. Va. Code of State Rules §§ 47.2.1. et seq.; 9 Va. Admin. Code §§ 25-260-5. et seq. 
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Of the three species named above, only the Eastern Brook Trout is native to 

the eastern U.S. and to waters in this project area. Its range has been drastically 

reduced, and the species is under dire threat of further decline in populations and 

long-term viability. In Virginia, Brook Trout have been designated a “Species of 

Greatest Conservation Need”
672

 by the Virginia Department of Game and Inland 

Fisheries. Other resource agencies, including the Forest Service, assign high value 

to measures aimed at Brook Trout habitat preservation and restoration.  

Due to this history of degradation and the need to preserve the very limited 

suitable habitat still available, enormous collaborative efforts are being made by 

federal and state government entities, non-profit groups, and academic institutions.  

One such effort is described in a publication by the Chesapeake Bay Program, 

which sets priorities for action and names priority watersheds throughout the 

Bay’s drainage area.
673

 Many of the trout waters along the Atlantic Coast 

Pipeline’s proposed path are within the Chesapeake Bay drainage, making this 

effort directly applicable here.   
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The Chesapeake Bay Program’s Brook Trout Outcome report explains that 

out of 1,443 sub-watersheds throughout the brook trout’s historic range in the Bay 

watershed, populations were qualified to be designated “intact” in only 16% (231) 

of those areas.
674

 As a next step, the report assigned priority ratings to the sub-

watersheds, resulting in only 103 of those “intact” drainages having high values 

and being highlighted for preservation efforts. Of those 103 highly rated “intact” 

sub-watersheds for brook trout, seven lie along the pipeline’s proposed path. Each 

would be impacted by the combination of a number of activities associated with 

the project. 

In its submittals to the Commission, Atlantic provides tables describing 

locations where they propose to install the pipeline through streams.
675

 Reading 

through this table and the listing of crossings of designated trout waters, one could 

be misled into thinking that the pipeline would impact only a relatively small 

number of trout streams scattered along the construction path. To the contrary, a 

review of maps depicting the pipeline right-of-way and proposed access roads 

shows that in many cases the project poses a serious threat to dozens of trout 

streams.  
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It is imperative that the Commission and the Forest Service perform 

cumulative impacts analyses in such small watersheds to account for combinations 

of upland and instream work related to the pipeline and access roads with other 

factors. It should be noted that the cumulative impacts analyses for water impacts 

described the draft EIS all wholly inappropriate because they define the areas for 

review as those represented by 10-digit Hydrologic Unit Codes (“HUCs”); a scale 

that hides the degree to which multiple impacts of pipeline activities as well as 

other factors will seriously affect watersheds. 

The Warwick Run watershed, in which “high hazard” areas identified by 

the Forest Service exist, is just one example. The materials Atlantic has provided 

and the analyses the Commission has included in the draft EIS fail to acknowledge 

the likely impacts or to provide any credible support for assurances that great 

damage will not occur in these valuable waterbodies.  

In the Warwick Run watershed, hemlock are one of the tree species that 

shade streams and protect them from elevated temperatures – a factor that is of 

great importance for trout waters. Hemlock are also extremely effective at 

modulating the flows of stormwater runoff, preventing damage to streams from 

erosion and hydrologic modifications in a watershed.  
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Because the hemlock wooly adelgid is causing widespread mortality of 

these trees throughout the region, and will almost certainly remove them from the 

Warwick Run watershed, these protections will be lost to Warwick Run and the 

tributaries that feed it. The addition of forest clearing, land disturbance, and 

instream habitat alterations (likely through blasting of bedrock streambeds) is 

certain to multiply the effects of processes already occurring on the land. The 

Commission has not studied these processes nor their cumulative impacts in 

combination with the effects of pipeline construction and operation. 

B. The Commission has failed to set meaningful standards or goals for 

water quality impacts. 

 

Any review of potential environmental impacts must begin with a definition 

of the quality standards and goals against which the data and analyses are to be 

compared. Any conclusion as to the acceptability of those impacts, to be valid, 

must be based on a comparison of predictable environmental conditions with those 

defined quality parameters. In the Commission’s draft EIS analysis this step is 

omitted. Instead, the draft EIS and the documents supposed to support that 

document’s conclusions provide only vague and undefined promises: that 

discharges of sediments and pollution impacts will be “minimized,” that negative 

impacts will be only “temporary” or “insignificant.” The Commission procedures 
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which Atlantic is commanded to follow,
676

 the plans Atlantic has submitted
677

 to 

reflect plans to comply with the Commission’s procedures, and regulatory 

requirements by other agencies, such as the U.S. Army Corps of Engineers, all fail 

to include systematic analyses to provide assurance that measurable, standards of 

environmental quality will be met. The basic “law of the land” for protection of 

water quality is the Clean Water Act, and a primary tool under the Act is the 

adoption of state water quality standards.  And while neither the Commission nor 

the Forest Service has primary regulatory authority under the Clean Water Act, 

both are bound to adhere to its requirements.
678

  Therefore, the water quality 

standards adopted by West Virginia and Virginia must be applied to this project. 

Additional requirements specific to the Forest Service must also be applied and 

should be explained in the EIS. 

Both West Virginia and Virginia water quality standards for surface waters, 

in conformance with the minimum requirements in federal regulations, include 
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three major components, which are designed to meet the CWA’s objective, to 

“restore and maintain the chemical, physical, and biological integrity of the 

Nation’s waters.”
679

 These components of the water quality standards include: 1) 

designated uses, 2) narrative and numeric criteria, and 3) antidegradation 

provisions. In addition to these federally-mandated surface water standards, both 

states have adopted groundwater quality standards. 

Water quality standards assign designated uses for all waters in each state. 

For example, Virginia’s water quality standards state that “[a]ll state waters, 

including wetlands, are designated for the following uses: recreational uses, e.g., 

swimming and boating; the propagation and growth of a balanced, indigenous 

population of aquatic life, including game fish, which might reasonably be 

expected to inhabit them.”
680

 West Virginia standards also require support of 

recreational uses and maintenance of conditions suitable for aquatic life.   

To support the designated use of “trout waters,” a higher standard of 

pollution control and habitat protection is applied than in other waters. Yet the 

basic methods that Atlantic proposes and the Commission deems sufficient show 

no recognition of this fact. The one special condition that resource agencies have 

suggested for trout waters is a time of year restriction on construction in streams.  
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However, even this restriction is subject to variances by the Commission after all 

regulatory reviews are completed.   

As applied to trout waters, narrative criteria in Virginia state water quality 

standards require that “State waters, including wetlands, shall be free from 

substances . . . in concentrations, amounts, or combinations which . . . interfere 

directly or indirectly with designated uses of such water or which are inimical or 

harmful to human, animal, plant, or aquatic life” and “[s]pecific substances to be 

controlled include, but are not limited to: floating debris . . . substances that 

produce color, tastes, turbidity, odors.”
681

 Numeric criteria for surface waters in 

both states, which may be violated by the activities proposed for this project, 

include those for heavy metals, temperature, pH, etc.  

Antidegradation requirements for surface waters, also adopted to meet 

federal requirements, require, at a minimum, full support of all “existing uses.” 

Existing uses are defined as “those uses actually being attained in or on the water, 

on or after November 28, 1975, regardless of the designated uses.”
682

 As stated in 

the Water Quality Standards Handook at section 4.2, even though variances to 

designated uses may be granted under certain circumstances, such variances may 
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be allowed only if “it can be proven . . . that water quality exceeds that necessary 

to fully protect the existing use(s). . . .”
683

  

Proper application of antidegradation provisions in the water quality 

standards of the relevant state will be especially important in the trout waters that 

could be affected by this project. The survival of viable populations of trout is 

evidence of high water quality, which should be preserved. The sensitivity of these 

species to pollution and habitat degradation makes strict controls essential. 

C. The Commission has failed to adequately assess impacts and propose 

effective mitigation measures.  

 

The release of sediments to streams during excavation and installation of 

pipe in streams and in runoff from activities up-slope from the waterbodies is a 

major risk to trout waters.  As cited above, the Commission has published 

documents titled “Wetland and Waterbody Construction and Mitigation 

Procedures” and “Upland Erosion Control, Revegetation, and Maintenance Plan.” 

The documents give general descriptions of the types of construction methods the 

Commission suggests and of measures designed to lessen environmental impacts. 

Implicit in these documents is the idea that the standard “best management 

practices” are adequate or capable of ensuring compliance with water quality 
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(last visited Apr. 4, 2017).  



 289 

standards, including antidegradation - but this assumption is not supported by the 

scientific literature. 

Assertions that open cut stream crossings can be completed, without 

unacceptable impacts to water quality, are poorly supported. There is abundant 

evidence in the scientific literature demonstrating that the types of pollution 

control practices allowed by the Commission and included in Atlantic’s proposals 

will cause unacceptable impacts to streams.  

One such reference, prepared for the Interstate Natural Gas Association of 

America, indicates that aquatic life impairment will persist for extended periods. 

That document explains that effects of in-stream pipeline construction on 

downstream waters are “typically short-term and recovery to pre-construction 

conditions is generally apparent within a year.”
684

 Asserting that impacts will 

“generally” abate within one year carries the obvious implication that effects will 

last longer in some cases. Further, there is no basis in the water quality standards 

for allowing impairment of aquatic life uses for up to a year or more in any state 

waters. 

The Interstate Natural Gas Association of America Report’s finding that 

some impacts to aquatic life and to instream habitats will persist for extended 

periods is well supported by numerous technical studies. For example, Reid et al. 

2002 note that “[s]ediment load increases during construction have been reported 
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to directly and/or indirectly affect fish through modification of their habitats (e.g., 

increased embeddedness of substrates or infilling of pools),” describing those 

impacts as “temporary” because pre-construction conditions will be restored 

within “1 to 2 years.”
685

  

There is no justification in the water quality standards for allowing 

impairment of aquatic life uses for years or even months.  The required 

“[b]alanced indigenous aquatic community” must be able to survive and adjust to 

changing conditions in addition to those imposed by the pipeline. During those 

years when biota are recovering from the damages done by in-stream pipeline 

construction, associated sediment discharges, and habitat degradation, other 

natural and/or human-caused stressors can be predicted to occur. Events such as 

droughts or extreme flood events, changes in runoff patterns from residential, 

industrial, or commercial developments in the same watershed (or from upland 

construction on the pipeline itself), and contributions of point source and non-

point source pollutants are virtually certain to occur. Thus, impairments from 

which the stream biota might recover in the absence of other disruptions are likely 

to have impacts that persist for much longer periods than predicted by the above-

cited researchers. These impacts may even lead to cascading effects due to 
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changes in food web structure, nutrient cycling aided by organisms, and numerous 

other mechanisms. 

In its plans to comply with the Commission’s guidelines for upland erosion 

and sediment controls, Atlantic has submitted a number of documents to the 

Commission, the Forest Service, and to the water quality agencies in Virginia and 

West Virginia.  In every case, those submittals provide a menu of best 

management practices from which Atlantic may choose in various situations 

encountered during pipeline construction.  

This approach is not acceptable and must not be approved by the 

Commission or the Forest Service. Only by reviewing site-specific information 

about the conditions that exist in the different areas where best management 

practices will be needed (e.g., soil types and depths, slopes, etc.) can one devise 

runoff and erosion prevention measures such that the concentrations and amounts 

of sediments or other pollutants that will enter the stream are known.  Without 

undertaking such analyses, one cannot assert that water quality standards will be 

met. 

The range of variability in effectiveness at removing solids or turbidity in 

runoff water for common best management practices is enormous and, in some 

contexts, certain measures will be useless.  For example, silt fences or other 

barriers, such as the Commission recommends for treating runoff water, simply 

will not remove the extremely fine solids that are present in soils with heavy clay 

components. Likewise, measures to slow the rate of stormwater runoff that can be 
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effective in some circumstances will be useless in very steep terrain. These steep 

watersheds are exactly the habitats that wild trout are likely to inhabit.  

In conclusion, the Commission has failed to provide meaningful analysis of 

the impacts of construction of the Atlantic Coast Pipeline on waterways and the 

aquatic life they support. The Commission has also failed to present potential 

mitigation measures that will effectively mitigate the harms expected to be done to 

trout and trout waters along the pipeline corridor.  

 

XII. The DEIS Does Not Adequately Analyze Impacts Associated with 

Pipeline Construction and Operation in Karst Terrain. 

 

The proposed route of the ACP traverses significant areas of karst terrain, 

which present substantial risks to human and environmental resources.
686

  FERC 

acknowledges that the karst features in the path of the pipeline “present a hazard to 

the pipeline both pre-and post-construction due to cave or sinkhole collapse, and 

can also provide direct conduits from the ground surface to the groundwater, 

increasing the potential for groundwater contamination.”
687

  “Potential impacts 
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from sinkholes include property damage and injury from sinkhole collapse; and 

contamination of water resources by rapid infiltration of contaminants from the 

land surface to the groundwater via movement of water through fractures and into 

the sinkhole.”
688

 Further, as FERC points out, the blasting required to lay the 

pipeline in certain karst terrain “could create fractures in the rock, temporarily 

affecting local groundwater flow patterns and groundwater yield of nearby wells 

and springs around the blast site, and affecting their water quality by a temporary 

increase in turbidity levels shortly after blasting.”
689

 

Despite generally acknowledging these potential impacts, FERC fails to 

take the required “hard look” at how the ACP could affect and be affected by the 

significant karst resources along its route.  FERC’s failures include wrongfully 

limiting its analysis to only the most visible karst features, unjustifiably 

minimizing the risks of construction through the karst areas it does acknowledge, 

and relying on vague, unproven, or undisclosed mitigation measures to determine 

that impacts associated with siting the ACP through karst terrain will not be 

significant.  As a result, FERC significantly underestimates the environmental 

impacts associated with karst resources.   

A. The DEIS fails to adequately identify the full extent of the karst 

network that would be affected by and pose risks to the ACP. 

                                                 

688
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The proposed corridor of the ACP passes through three significant regions 

of karst as it crosses the mountains and valleys of Western West Virginia and 

Southwestern Virginia.
 690

  The Allegheny Front and Appalachian Plateau 

province, encompassing Pocahontas and Randolph Counties, West Virginia, 

“generally exhibits intensive development and high density of karst features due to 

its highly fractured nature and steep groundwater hydraulic gradients.” Features 

include linear cave networks, conduit flow, disappearing and subterranean 

streams, and steep-walled, open throat sinkholes, known as swallets.
691

 The Folded 

Appalachian Subsection of the Valley and Ridge province, encompassing the 

eastern portion of Pocahontas County, West Virginia, all of Bath and Highland 

Counties, and western Augusta County, Virginia, contains numerous different 

areas of karst development, “where erosion has exposed the limbs of folded 

carbonate formations.”
692

 Lastly, the proposed path of the ACP crosses the Great 

Valley subsection of the Valley and Ridge province, which includes the majority 

of the proposed alignment in Augusta County, Virginia. “The karst terrain of this 

subsection is characterized by numerous circular to oval-shaped sinkholes, ranging 

in size from a few to several hundred feet in diameter, and the presence of caves 

and large springs. In the eastern portion of August County, the karst terrain has 
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been buried beneath a mantle of alluvium shed off from the mountains to the east . 

. . [which has] resulted in the formation of numerous shallow broad sinkholes.”
693

 

FERC relies upon the applicant’s Karst Survey Report to identify “surface 

karst features” that could be adversely impacted by construction and operation of 

the Project. That review includes a “desktop evaluation” identifying any closed 

depressions and cave entrances occurring within a quarter mile of the pipeline 

centerline and a “field survey” that assessed those features within 150 feet of the 

centerline in more detail. Only features within the 300-foot corridor were 

delineated, documented, and recorded.
694

 That level of review is far too narrow 

and fails to account for portions of the karst system beyond mapped caves and the 

most obvious surface features.  Because the DEIS fails to identify and assess 

impacts to the broader karst system, it does not comply with NEPA. 

As Professor Ernst Kastning explained in a review of the karst impacts of 

the Mountain Valley Pipeline, which would also traverse the Ridge and Valley 

province in Virginia and West Virginia, “Karstic features on the surface can range 

from the extremely obvious (e.g., large sinkholes, sinking streams, swallets and/or 

springs), often overlooked features (e.g., small sinkholes or dry valleys), subtle 

features (e.g., swales), and very small features (e.g., solutional sculpting of rock 
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surfaces such as karren features).”
695

   In addition to the more obvious “sinkholes, 

caves, and caverns” identified by FERC, karst landforms of any size on the surface 

can sometimes be hidden from the casual observer.  “Large, dry valleys and 

solution valleys can inadvertently go unrecognized as karst – proverbially a ‘one 

can’t see the forest for the trees’ symptom. . . . Other karstic features are too small 

to be discovered by aerial photography or illustrated on a topographic map.” 
696

  

The end result is that “[i]n areas underlain by soluble rock, the absence of 

sinkholes on the surface cannot be categorically interpreted as the absence of 

karst.”
697

 

Likewise, in a review of the ACP’s potential impacts on karst terrain, 

Professor Chris Groves explains that “explored and mapped caves within a 

particular area offer only a fragmented and incomplete picture” of the karst 

landscape.
698

  A distinction must be made between mapped caves and the more 

complete, integrated networks known as “karst flow networks.”
699

  Cave maps 

such as those relied upon by FERC in the DEIS show only the extent of passages 
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that can be explored and mapped by humans and do not represent the entirety of 

the karst flow network.  When karst systems are viewed on the environmentally-

relevant scale of passages large enough to transmit water and air contaminants, 

“separate caves can get connected, and caves that didn’t exist at all because the 

larger explorers couldn’t fit into them now come into existence.  It is reasonable 

that at some point in the progression that more and more caves within a given 

region of a rock body, maybe all at some point, converge to form a single 

integrated system of interconnected spaces ranging from the relatively large 

passages shown on cave maps down to fine fractures.”
700

  

This distinction is important because the contaminants that could 

potentially be introduced by construction and operation of the ACP, such as 

sediment, hydrocarbons, and methane, can travel throughout the karst flow 

network.  Thus, any impacts to one area of the karst flow network may be felt 

broadly throughout the larger network as contaminants travel unimpeded through 

the small spaces within the bedrock.  As the Groves Report explains, 

a significant emphasis in [the DEIS] is on caves, meaning the larger 

places within the karst aquifers into which human-sized cave 

mappers can fit. However, water carrying sediment or other 

contaminants can flow through a wide range of spaces. This includes 

much smaller spaces than explorable caves, whose locations are not 

in general measurable. . . . [T]he notion of larger “karst features” 

being the focus is to some degree, especially anthropomorphic.  For 

this reason indeed, while decisions in the Karst Mitigation Plan are 
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called for to determine whether a karst feature has “connectivity to 

the subsurface environment and risk for impacting groundwater 

quality,” there are karst areas where the entire landscape—not just 

sinkholes and swallets —has “connectivity to the subsurface 

environment and risk for impacting groundwater quality.”
701

 

 

Once those contaminants reach the karst flow network, they can “travel 

long distances over relatively short periods . . . where they may emerge at a spring 

that in some cases may serve as a water supply contaminated by a source that may 

be miles or tens of miles away.”
702

  

Thus, although there may be no apparent karst surface features, 

construction may still significantly contaminate the karst network and affect 

resources many miles away. By relying primarily on mapped caves and more 

obvious surface features to identify karst resources, limiting the assessment of 

karst features to within ¼ mile of the pipeline corridor, and limiting assessment of 

springs/swallets and pre-construction water quality surveys to within 500 feet of 

the ACP, FERC fails to account for potential significant impacts to the larger karst 

flow network. 
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As Professor Groves notes, significant potential for contamination of 

groundwater sources exists even where obvious surface karst features are not 

present:  

A shortcoming of environmental regulations and planning . . .  

concerns the concept that water and contaminants that it carries 

must take a surface route to a sinkhole or swallet and then sink into 

the aquifer there to potentially contaminate groundwater. . . . A 

characteristic of many karst areas, however, especially sinkhole 

plains such as occur in SW Virginia and eastern West Virginia, is 

that surface drainage is almost wholly lacking, and this is because 

water can infiltrate essentially everywhere. While sinkholes, 

swallets and related karst features can certainly be preferred routes 

for water and contaminants to enter the subsurface, they are often not 

required for water to infiltrate into the karst aquifer.
703

  

 

For these reasons, FERC is wrong to dismiss impacts to karst systems that 

are outside the construction corridor. For instance, FERC notes that the proposed 

ACP construction workspace is within a half mile of the Burnsville Cove Cave 

Conservation Site, which has a biodiversity significance ranking of B1, “indicating 

that it is of first order global significance in terms of biodiversity conservation,” 

for a distance of over 2 miles.
704

 FERC dismisses any impacts to this valuable area 

based on its conclusion that “proposed trenching activities would not pass over or 

intercept any known cave systems in the Burnsville Cove Cave Conservation 
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Site.”
705

 As explained above, however, merely avoiding the most obvious karst 

features such as mapped cave systems is not sufficient to prevent impacts to those 

systems through contamination of the karst flow network. FERC’s failure to 

analyze the potential impacts caused by construction within the karst flow 

network, as opposed to directly through easily identifiable karst features such as 

mapped caves and sinkholes, renders the DEIS deficient. 

B. The DEIS wrongly dismisses the serious risks posed by leakage of gas 

from the ACP into the karst flow network. 

 

The DEIS’s analysis of risks posed by the crossing of karst landscapes fails 

to adequately assess the potential for methane leakage from the pipeline to 

contaminate and spread through the karst flow network. There have been, 

however, numerous documented cases where toxic and/or explosive gasses have 

contaminated the unsaturated zone of a karst flow system in ways that have 

created concerns for public health, significant financial impacts, and in at least two 

cases, injury and death.
706

  

The Bureau of Land Management (BLM) conducted a study on the 

potential for methane leakage from natural gas development activities to 

contaminate the karst network outside of but connected to Carlsbad Caverns 

                                                 

705
 Id. 

706
 Groves Report at 13–22. 



 301 

National Park (CCNP), which was published as part of the Final Dark Canyon 

Environmental Impact Statement (EIS).
707

 BLM’s analysis found that  

If natural gas were to flow through an open hole or through 

casing/cement that either failed or was inadvertently perforated, the 

gas would follow passage or other routes, such as small fractures or 

faults, and eventually contaminate a cave or cave system. Some of 

the effects of such contamination may be irreversible. The risk to 

humans from the migration of hydrogen sulfide and/or methane 

could be substantial. Explosions could result when the gas and the 

oxygen in the cave mix and are ignited by carbide lights often used 

by cavers. 

. . . 

Cave values would be damaged by explosion. The presence of 

hydrogen sulfide and/or methane gas, even in small amounts, could 

change the delicate balance of the cave atmosphere, causing the 

rapid deterioration of cave formations and the disruption or death 

cave life.  

…  

Buildup of toxic or combustible fumes in caves and cave entrances 

from leaking or ruptured pipelines may harm wildlife and cave 

visitors and, in extreme cases, lead to asphyxiation or rapid ignition 

in the rare event that the fumes are ignited by visitors.
708

 

 

The DEIS fails to adequately address the substantial ecological and 

safety risks posed by pipeline leakage into karst systems. Contrary to 

FERC’s conclusion that “the likelihood of a gas release [from the ACP] is 

low” such that “the probability for methane to impact karst features and 
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associated groundwater” is also low,
 709

 such methane leakage is a common 

occurrence in underground pipelines.
710

 Indeed, the risk of leaks or 

catastrophic failures is greatly increased when a pipeline is cited through 

karst terrain.
711

 FERC’s failure to adequately address these risks thus 

renders the DEIS inadequate. 

C. The DEIS impermissibly defers assessment of impacts to 

multiple critical karst resources. 

 

The karst terrain that would be traversed by the ACP includes 

several sites of particular ecological significance. Instead of analyzing and 

disclosing the potential for impacts to these special areas in the DEIS, 

FERC merely instructs Atlantic to submit analysis of potential impacts and 

mitigation at some point in the future. As explained in detail in Section I of 

these comments, this approach undermines the purposes of the EIS under 

NEPA, which is to inform agencies and the public of impacts and 
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alternatives before a decision that would significantly affect the 

environment is made. 

One such special area is the Cochran’s Cave Conservation Site in 

Augusta County, Virginia. This area is designated as a first order globally 

significant conservation site. Cochran’s Cave No. 2 is designated as a 

significant resource under the Virginia Cave Protection Act of 1979 and is 

known to harbor sensitive species such as Virginia big-eared bats, Indiana 

bats, and Northern long-eared bats, and provides ideal habitat for the 

Madison Cave isopod.
 712

 FERC specifically notes that, because of its high 

ceiling heights, the cave is particularly vulnerable to construction impacts 

from the ACP. However, instead of analyzing in detail and disclosing the 

potential adverse effects to this ecologically significant, vulnerable cave 

system, FERC merely instructs Atlantic to consult with a state agency to 

determine what those impacts would be and to file the results of that 

consultation and any avoidance measures with FERC outside of the NEPA 

public process.
 713

 

FERC likewise defers in-depth analysis of impacts to the Dever 

Spring Recharge Area in Highland County, Virginia. This spring is located 

within 1,500 feet of the project workspace in an area where over 80% of 
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karst features are classified as high risk.
714

 Atlantic has not yet conducted 

field surveys in this area and thus does not present any detailed analysis of 

the potential impacts to this sensitive area. Rather, FERC permits the 

applicant to “submit an assessment of karst development and potential 

impacts in the area” at some unspecified future date and “complete the field 

survey for karst features in the area pending land access and prior to 

construction.”
715

 FERC’s failure to analyze these impacts in the DEIS and 

subject that analysis to meaningful public comment violates NEPA. 

D. The DEIS unjustifiably minimizes the risks of construction 

through karst by relying on vague, unproven, or undeveloped 

mitigation measures. 

 

Despite acknowledging some, but by no means all, of the risks posed by 

construction through karst terrain, FERC concludes that the impacts will not be 

significant.
716

 In order to reach that conclusion, FERC relies on Atlantic’s 

implementation of Best Management Practices in its Karst Mitigation Plan and 

use of a karst specialist to limit potential negative impacts on karst features.
717

 

FERC does not, however, evaluate the effectiveness of those measures but rather 
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assumes that they would be sufficient to minimize impacts to karst. As the Groves 

and Kastning reports make clear, those measures would not be adequate to avoid 

the significant impacts associated with construction through karst.  

Professor Groves concludes that, “Considering the nature of the karst 

systems of the Appalachian Mountains across which this proposed pipeline would 

cross, the environmental challenges presented, and the karst-related environmental 

planning described in the DEIS, karst hazard assessments, and the Karst 

Mitigation Plan, . . . there are still significant environmental and safety risks if the 

ACP is constructed.”
718

 Groves cites numerous flaws with the mitigation plan that 

demonstrate it will not minimize impacts as FERC asserts. For example,  

the Karst Mitigation Plan, described in Measures to Avoid Impact to 

the Karst Aquifer and Environment section 8.d recommends that 

“construction equipment vehicles, materials, hazardous materials, 

chemicals, fuels, lubricating oils, and petroleum products will not be 

parked, stored, or serviced within 300 feet of any karst feature.” This 

suggests that if a spill of such hazardous material occurs, that it will 

flow overland to the karst feature and then sink there to potentially 

contaminate groundwater.  A characteristic of many karst areas, 

however, especially sinkhole plains such as occur in SW Virginia 

and eastern West Virginia, is that surface drainage is almost wholly 

lacking, and this is because water can infiltrate essentially 

everywhere. While sinkholes, swallets and related karst features can 

certainly be preferred routes for water and contaminants to enter the 

subsurface, they are often not required for water to infiltrate into the 

karst aquifer.
719
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FERC is thus wrong to rely on Atlantic’s identification of “karst features” to 

minimize impacts.  

This failure is compounded by the DEIS’s deferral of development of many 

mitigation measures beyond the DEIS process. FERC fails to include in the DEIS 

and allows to Atlantic to submit and develop in the future mitigation measures that 

are necessary to: (1) protect the Cochran Cave Complex, discussed above; (2) 

protect against damage to karst resources from geotechnical drilling boreholes;
720

 

(3) protect cave invertebrates and other subterranean obligate species (amphipods, 

isopods, copepods, flatworms, millipedes, beetles, etc.) that are endemic to only a 

few known locations;
721

 and (4) protect against groundwater impacts where 

construction activities intercept a saturated karst conduit.
722

 FERC cannot 

rationally conclude in the DEIS that the ACP’s impacts in karst would be 

adequately minimized when Atlantic has yet to develop or submit these mitigation 

measures. As with impacts to many other resources discussed in these comments, 

FERC blindly accepts the assurances of the applicants without itself subjecting the 

proposed measures to scrutiny to ensure their effectiveness. 
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Moreover, FERC’s assurance that Atlantic will be able to not only identify 

but avoid significant impacts to karst ignores the reality of the karst systems 

described above. As Kasting explains, 

For the DEIS discussion of hazards and mitigation to merely dance 

around and past individual sinkholes and other karst features ignores 

the interconnectivity of surficial and subsurficial paths of water 

flow.  By analogy, if an army were to encounter a mine field in 

battle, it would be prudent for it to skirt the area completely rather 

than tip-toe through it in the hopes that a catastrophic event would 

not be triggered.  A pipeline that zigs and zags through a plain of 

sinkholes may easily encounter karst features that are subtle of not 

recognizable from surface recognizance.
723

 

 

Because of the complex, interconnected nature of karst landscapes, both 

Groves and Kastning conclude that the impacts of construction of a 42-inch buried 

pipeline through this terrain “cannot simply be engineered away. These are often 

simply poor locations for the construction and operation of such facilities. . . . The 

only way to wholly avoid these significant potential problems is to avoid well-

developed karst areas altogether.”
724

 FERC’s unreasonable reliance on Atlantic’s 

proposed—and yet to be proposed—mitigation measures to minimize the impacts 

of construction in karst thus renders the DEIS deficient. 
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XIII. The DEIS fails to adequately assess the aquatic resource impacts of 

erosion, sedimentation, and turbidity resulting from construction 

through streams and along steep slopes. 

 

Construction of the proposed ACP and SHP projects would cross 1,989 

waterbodies, including 851 perennial waterbodies, and would disturb over 4,336.7 

acres of soils with high potential for water erosion.
725

  The vast majority of those 

waterbodies provide habitat for aquatic life and support fisheries.
726

  The ACP 

Mainline would clear a 110–150 foot wide corridor along the length of the 

pipeline route during construction,
727

 which would lead to increased sedimentation 

of streams due to bank erosion at crossing locations and stormwater discharges 

from disturbed areas, among other impacts.
728

  Additionally, the project would 

convert a significant amount of forested land to herbaceous cover in the 50-foot 

wide permanent right-of-way, much of which follows steep slopes with highly 

erodible soils.  

FERC acknowledges that construction of the project would likely lead to 

adverse impacts on water quality.
729

  “Clearing and grading of stream banks, 

                                                 

725
 DEIS at ES-8, 4-44. 

726
 Id. at 170—76. See, generally, DEIS Appendix K (listing use classifications of 

streams crossed). 

727
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blasting (if required), in-stream trenching, trench dewatering, and backfilling 

could each result in temporary, local modifications of aquatic habitat involving 

sedimentation, increased turbidity, and decreased dissolved oxygen 

concentrations.”
730

  Those impacts would harm the aquatic organisms that rely on 

the affected streams for their survival.  As FERC states,  

[i]ncreased sedimentation and turbidity resulting from in-stream and 

adjacent construction activities would displace and impact fisheries 

and aquatic resources.  Sedimentation could smother fish eggs and 

other benthic biota and alter stream bottom characteristics, such as 

converting sand, gravel, or rock substrate to silt or mud.  These 

habitat alterations could reduce juvenile fish survival, spawning 

habitat, and benthic community diversity and health.  Increased 

turbidity could also temporarily reduce dissolved oxygen levels in 

the water column and reduce respiratory functions in stream biota. 

Turbid conditions could also reduce the ability for biota to find food 

sources or avoid prey.
731

  

 

Despite generally acknowledging these impacts, FERC concludes that they 

would be primarily short term and could be adequately mitigated through the use 

of Best Management Practices, such that no significant adverse impacts to aquatic 

                                                 

730
 Id. at 4-100; see also id. at 5-10 (“In-stream pipeline construction across waterbodies 

could impact aquatic species and their habitats, increase sedimentation and turbidity, alter 

or remove aquatic habitat cover, cause stream bank erosion or scour, impinge or entrain 

fish and other biota during water withdrawals, and increase the potential for fuel and 

chemical spills.”). 

731
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resources would occur.
732

  The DEIS’s analysis of impacts to aquatic resources 

falls fall short of the “hard look” required by NEPA for numerous reasons.   

First, FERC lacks adequate information to determine the impacts that 

would be associated with the wet open-cut crossing method at the major crossing 

of the Neuse River.  Without that information, FERC cannot reasonably conclude 

that the project would not significantly impact the aquatic ecosystem in that 

waterbody.  Second, FERC unjustifiably relies on the use of Best Management 

Practices to conclude that clearing and trenching in steep slope areas and at water 

crossings will not significantly contribute to sedimentation and related impacts of 

turbidity.  FERC provides no evidence to justify its conclusion that those measures 

would successfully minimize sedimentation impacts, and past experience 

demonstrates that they would be inadequate.  Third, FERC fails to account for the 

increased sedimentation that would result from the conversion of mature forest to 

herbaceous cover within the 50-foot wide permanent right-of-way along much of 

the pipeline route.  As expert analysis performed by the consulting firm 

Downstream Strategies, LLC confirms, that land use change would cause 

significant increases in sedimentation.
733

 Finally, FERC fails to account for 

                                                 

732
 Id. at 5-10 – 5-12. 

733
 See Atlantic Coast Pipeline Sediment Modeling Methodology, Prepared for 

Appalachian Mountain Advocates by Jason Clingerman and Evan Hansen of 

Downstream Strategies, LLC, (hereinafter “Downstream Strategies Report”), included as 

Attachment 45. 
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impacts associated with the creation of potentially millions of cubic yards of 

excess spoil. Because of those shortcomings, FERC’s DEIS does not comply with 

NEPA.  

A. The DEIS lacks information necessary to determine impacts to aquatic 

life in the Neuse River, which would be crossed using the wet open-cut 

method. 

 

The ACP would cross the vast majority of “major” waterbodies, defined as 

those where the crossing width would be greater than 100 feet, using the HDD or 

cofferdam methods. However, one major waterbody, the Neuse River, would be 

crossed using the “wet open-cut” method, which involves trenching within the 

waterbody under flowing conditions and thus carries the potential for much greater 

impacts to water quality than dry crossing methods.
734

  The Neuse supports habitat 

for multiple sensitive aquatic species, including the Neuse River Waterdog and the 

Atlantic Sturgeon.
735

 Despite the potential for significant impacts to this important 

habitat, FERC failed to analyze impacts of the crossing in the DEIS, choosing 

instead to defer analysis until some unspecified time prior to construction.  

FERC recognizes that the wet open-cut crossing method poses substantial 

threats to water quality: 

Open-cut construction would result in increased turbidity and 

sedimentation in the crossing vicinity, potentially decreasing the 

dissolved oxygen, thereby potentially suffocating the eggs and larvae 

                                                 

734
 DEIS at 4-91, 4-192. 

735
 DEIS at 4-192 – 4-193. 
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of fish and invertebrates. Sedimentation could displace the more 

mobile species and potentially smother benthic invertebrates, 

decreasing prey availability for fish. These effects could degrade the 

quality of the habitat, making it unsuitable for spawning and rearing 

activities.
736

 

 

In previous NEPA reviews, FERC has acknowledged that in order to 

determine the impacts to aquatic organisms from such a crossing, it is necessary to 

calculate the duration, extent, and magnitude of in-stream turbidity levels that 

would result from additional sediment loads.  In the DEIS for the Mountain Valley 

Pipeline, which is the same size and crosses very similar terrain to the ACP, FERC 

explained that simple sediment load modelling was not sufficient to determine 

impacts to aquatic life from open-cut construction. Without analyzing factors such 

as stream velocity, turbidity, bank composition, sediment particle size, and 

duration of the disturbance, the density, downstream extent, and persistence of a 

turbidity plume at a given crossing cannot be known. In the absence of 

quantitative analysis of the duration, extent, or magnitude of estimated turbidity 

levels, “conclusions cannot be drawn regarding the effects of sedimentation and 

turbidity on fisheries and aquatic resources due to the wet open-cut crossings.”
737

 

Despite admitting that it cannot determine impacts from sedimentation and 

turbidity on aquatic life at the wet open-cut major river crossings, FERC 

                                                 

736
 Id. at 4-192. 

737
 Draft Environmental Impact Statement for the Mountain Valley Pipeline and Supply 

header Projects, FERC Dockets No. CP16-10 and CP16-13, at 4-108, 4-176.  
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nonetheless concludes that those impacts would not be significant.  Its conclusion 

is in part on its requirement that Atlantic submit an analysis that “address[es] the 

duration, extent, and magnitude of turbidity levels,” “assess[es] the potential 

impacts on resident biota,” “include[s] a discussion on the physical and chemical 

characteristics of the sediments, the estimated area affected by the transport and 

redistribution of the sediments, and the effect of the suspension and resettlement 

on water quality,” and includes “an assessment of the effectiveness of the 

proposed mitigation measures.”
738

  FERC, however, does not require that analysis 

to be submitted during the NEPA process or, indeed, even prior to the issuance of 

a certificate.  Rather, FERC permits Atlantic to submit its analysis at any time 

prior to the beginning of construction.
739

  

As explained in detail above, NEPA does not permit agencies to defer 

analysis that is critical to determining the environmental impacts of a proposed 

project until after the issuance of a DEIS or, even less so, after the conclusion of 

the NEPA process.  Rather, FERC must “take to the public the full facts in its draft 

EIS.”
740

  Here, FERC expressly acknowledges that it cannot determine impacts to 

aquatic life at the major waterbodies such as the Neuse River that would be 

crossed using the wet open-cut method based on the information before it.  

                                                 

738
 Id. at 4-102. 
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 Id. 

740
 Burkey v. Ellis, 483 F. Supp. 897, 915 (N.D. Ala. 1979). 
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Nonetheless, FERC concludes that those impacts would not be significant because 

they would be studied at some future date along with the effectiveness of the 

proposed mitigation measures.  FERC’s conclusion defies logic and plainly 

renders the DEIS deficient, thus violating NEPA.   

B. The DEIS’s reliance on BMPs to minimize construction sedimentation 

impacts along steep slopes and at water crossings is unjustified 

 

The proposed projects would impact aquatic life due to increased 

sedimentation not just from the stream crossings themselves, but also from the 

runoff from the significant land disturbance that would occur in the watersheds 

upstream from the crossings during construction. As mentioned above, 

construction of the ACP would disturb over 4,336.7 acres of soils with high 

potential for water erosion.
741

  Moreover, much of the proposed project route 

follows very steep slopes, with the ACP crossing over 84 miles of slopes greater 

than 20 percent, including 24.1miles of slopes greater than 35 percent, and the 

SHP crossing over 24 miles of slopes greater than 20 percent, including 10.7 

1miles of slopes greater than 35 percent.
742

  Through the course of construction, 

“clearing and grading would remove trees, shrubs, brush, roots, and large rocks 

from the construction work area” and heavy machinery would be used to dig a 

                                                 

741
 DEIS at 4-44. 

742
 Id. at ES-4, 4-26. 
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trench to a depth of between six and eight feet.
743

  Such disturbance would 

undoubtedly lead to increased risk of slope failure and increased sedimentation in 

waterbodies downstream from the disturbed area.
744

  

Despite the steep slopes and highly erodible soils that would be traversed 

by the ACP, FERC concludes that erosion and sedimentation from these areas 

would be temporary and localized with the implementation of Best Management 

Practices.
745

  The DEIS does not, however, in any way evaluate the effectiveness 

of, or even discuss in any detail, the measures included in those plans.  Indeed, 

site-specific plans are not included in the DEIS and it is not clear if those plans 

have been completed and reviewed by FERC. FERC either simply assumes that 

the mitigation measures that would be included in those plans would successfully 

                                                 

743
 DEIS at 2-32 – 2-33. 

744
 See, e.g., Pamela C. Dodds, Ph.D., Licensed Professional Geologist, Assessment Of 

The Adverse Hydrogeological Impacts Resulting From Construction Of The Proposed 

Atlantic Coast Pipeline In West Virginia, Virginia, And North Carolina, March 2017, 

included as Attachment 46; DEIS at 4-37 (“Restoring a slope to original contour, 
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condition, though it may appear so and create a false sense of security. ACP’s cut-and-fill 

construction on steep slopes would result in permanent, irreversible alterations of 

geologic conditions.”); Id at 4-36 (“The potential failure of ACP’s fill slopes (including 

backfill) and resulting debris flows than [sic] could travel hundreds or thousands of feet 

downslope is a significant concern of the FS with the potential to affect public safety, 

resources, and infrastructure on the NFS lands and non-federal lands downslope. 

However, the full scope of this fill slope hazard is not recognized in the industry-specific 

guidance “Mitigation of Land Movement in Steep and Rugged Terrain for Pipeline 

Projects” (INGAA, 2016), which the BIC Team would use to develop mitigation designs 

for ACP (see section 4.1.4.2.).”). 
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minimize sedimentation impacts or defers consideration of the effectiveness of 

those measures to a later date.  FERC’s analysis in the DEIS is thus either 

unsupported or incomplete and, indeed, conflicts with available evidence of the 

impacts of pipeline construction through areas of steep slopes and highly erodible 

soils. 

Studies show that erosion and sedimentation controls for pipelines have 

been known to fail under heavy rain events and sedimentation risk is higher under 

steeper conditions and near bodies of water.
746

  There are numerous examples of 

significant sedimentation impacts occurring during pipeline construction despite 

the use of industry-standard erosion and sedimentation controls  

A 42-inch diameter pipeline has never been constructed through the steep, 

rugged, highly erodible terrain of the region of the Appalachian Mountains that 

would be traversed by the ACP. However, construction of much smaller pipelines 

in the region has repeatedly resulted in extreme sedimentation impacts.  For 

example, in 2006, during construction of a 20-inch East Tennessee Gas Pipeline in 

Tazewell and Smyth Counties, Virginia, slopes failed in two independent events in 

Indian Creek and North Fork Holston River, resulting in a kill of several hundreds 

                                                 

746
 See, e.g., Johnson, Gagnolet, Ralls, and Stevens, The Nature Conservancy, Natural 

Gas Pipelines at 7 (2011), available at 

http://www.nature.org/ourinitiatives/regions/northamerica/unitedstates/pennsylvania/ng-

pipelines.pdf. 
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of individuals and multiple species of endangered mussels.
747

  The worst sediment 

problems originated not directly at the stream crossings, but high in the watershed 

where small streams transported sediment to the larger streams.  Evidence of the 

sediment was detected as far as two kilometers downstream of the slips.  These 

impacts occurred despite extreme care taken by FERC, USFWS, the Virginia 

Department of Conservation and Recreation, and the company to ensure that state-

of-the-art erosion control measures were in place.
748

 

Similarly, a 2014 Columbia Gas of Virginia project to add a 12-inch 

pipeline adjacent to an existing 6-inch pipeline along Peter’s Mountain near a 

portion of the Jefferson National Forest in Giles County, Virginia, led to extreme 

sedimentation impacts.
749

  This location involves similar terrain and is very close 

to the proposed route of the ACP.  Inspection reports by the US Forest Service 

describe sediment movement that “looked like a lava flow” and note that the 

inspector had “never seen that much sediment move off site before.”
750

  Much of 

the sediment became embedded in a nearby stream.
751

  These impacts occurred 
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  See April 10, 2015 Comments of the Scientific and Technical Committee of 

Preserve Craig, Inc. to the USDA Forest Service, included as Attachment 47. 
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 See Dominion Pipeline Monitoring Coalition, Case Study - Columbia Gas, Giles 
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  USFS Inspection Reports of Sept. 5, 2014 and September 15, 2014, available at 

http://pipelineupdate.org/national-forest-pipeline-inspection-reports/. 

751
 Id. 

http://pipelineupdate.org/case-study-no-1
http://pipelineupdate.org/national-forest-pipeline-inspection-reports/


 318 

despite the existence of comprehensive erosion control plans, implementation of 

Best Management Practices, and weekly inspections by the company to ensure 

proper implementation.
752

  As demonstrated by the photo below showing massive 

amounts of sediment that travelled beyond the company’s installed silt fence and 

bypassed a diversion channel, standard erosion and sediment control practices are 

not sufficient to protect against damage associated with pipeline construction on 

the steep slopes of this area.  

 

Sedimentation at Columbia Gas Site near Jefferson National Forest 

                                                 

752
 Id. 



 319 

Source: Dominion Pipeline Monitoring Coalition 

 

Similar impacts occurred in Pennsylvania with construction of Tennessee 

Gas Pipeline’s (TGP) 300 Line Project, part of the Susquehenna West Project.
753

 

In May of 2010, FERC issued an environmental assessment for the 300 Line 

Project, finding there would be no significant impacts when TGP crossed streams 

in northeast and north-central Pennsylvania.  FERC relied on TGP’s plan to follow 

construction guidelines created by the Corps, USDA, NRCS, and FERC.  In 

addition, FERC imposed its own conditions.  However, despite what FERC 

believed to be adequate measures, TGP’s construction violated Pennsylvania 

Clean Water Law multiple times.  The majority of the project’s compliance reports 

contained at least one violation of the project plans, but the plan was never 

enforced.
754

  Whether the plan was inadequate in its substance or inadequately 

enforced, the end result is the same: the pipeline’s stream crossings, which FERC 

believed would cause no significant environmental impact, ended up resulting in 

an $800,000 in a settlement between TGP and the Pennsylvania DEP.
755

   

                                                 

753
 See Comments of Allegheny Defense Project and Damascus Citizens for 

Sustainability on Susquehenna West Pipeline Environmental Assessment, FERC Docket 

CP15-148-000, filed April 18, 2016 (Accession No. 20160418-5264) at 13-17. 
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The developers of the present proposed projects have likewise caused 

sedimentation impacts that led to violations of water quality standards. Dominion 

Transmission, Inc.’s (DTI) operations on the G-150 and TL-589 gas pipelines in 

West Virginia led to slope failure at pipeline stream crossing locations during and 

post construction, resulting in harm to streams despite the application of industry-

standard erosion and sediment control practices.  West Virginia Department of 

Environmental Protection inspections documented a series of 13 locations where 

lower slope slippage or landslides along pipeline construction right-of-ways 

introduced sediment into streams in violation of state water quality standards. 

These violations are documented in a Consent Order that resulted in a fine of more 

than $50,000.
756

 Indeed, due to the mass movement of soil and failure of 

mitigation measures, many of the sediment control devices themselves actually 

ended up in the streams, as shown in the photos below from WVDEP’s Consent 

Order.
757

 

                                                 

756
 WVDEP Consent Order No. 8078, October 1, 2014, available at 

http://www.dep.wv.gov/pio/Documents/Settlements%20and%20Orders/DOMINION%20
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 The U.S. Forest Service in multiple submissions to FERC has documented 

the inadequacy or lack of evidence to demonstrate effectiveness of Atlantic’s 

proposed mitigation measures. For example, in its comments and questions 

regarding Atlantic’s soil slippage analysis, the USFS noted that “although ACP 

states that ‘Based on the results of the first phase of the Geohazards Analysis 

Program and the implementation of site specific mitigation, Atlantic believes that 

impacts from slope failures will be minimized or avoided,’ the validity of this 

statement is questionable . . . . Empirical evidence shows that slope failures are 

occurring on these soils in other parts of the region, even with the implementation 

of required mitigation and design features.”
758

  In order to be assured that 

construction of the ACP would not result in significant sedimentation impacts on 

National Forest lands, the Forest Service is requiring Atlantic to submit detailed, 

site-specific information to assess potential impacts of steep slope failure 

including: 

 plans and typical drawings of representative construction segments to 

display the magnitude of the proposed slope modifications; 

                                                 

758
 Forest Service Comments and Questions Regarding ACP’s Soil Slippage Analysis, 

FERC Dockets No. CP15-554 and CP15-555 (Accession No. 20160113-5055) (emphasis 

added); see also: Forest Service Comments on the Order 1 Soil Survey Report for the 

MNF and GWNF, FERC Dockets No. CP15-554 and CP15-555 (Accession No. 

20160923-5226) (describing inadequacies in Atlantic’s soil surveys that prevent 

assessment of potential success of BMPs); Forest Service Comments on Atlantic’s 

Construction, Operation and Maintenance Plan, FERC Dockets No. CP15-554 and CP15-

555 (Accession No. 20161110-5195) (identifying myriad problems and lack of 

justification for Atlantic’s proposed mitigation measures).  
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 site specific designs, including plan and profiles (cross section(s) 

perpendicular to centerline, and a longitudinal cross section along the 

centerline) for several sites with steep slope landslide hazards, which would 

need to include dimensions (feet) showing 1) the original ground surface, 2) 

the maximum extent of the cut, fill, and spoil during construction, and 3) 

the post-construction reclaimed ground surface, showing reclamation 

backfill, reclaimed slopes, and the permanent right-of-way; and 

 the criteria that would be used to determine whether excavated material 

would be stable if returned to original contour, how they would assess the 

potential for failure of fill slopes resulting from reclamation on steep 

slopes, and alternative reclamation methods in the event that backfill for 

reclamation on steep slopes would be unstable.
759

 

 

According to the DEIS, Atlantic has still not provided the Forest Service 

with adequate information to assess “potential project-induced landslide hazards 

and risk to public safety, resources, and infrastructure and also the effectiveness of 

proposed mitigation measures for restoration of steep slopes.”
760

 As discussed in 

detail in Section I of these comments, FERC’s failure to obtain, analyze, and 

disclose this information to the public in the DEIS is not remedied by its 

requirement that Atlantic submit the information prior to the close of the public 

comment period.
761

 

Moreover, if such information is necessary to determine potential impacts 

associated with construction in streams and along steep slopes on National Forest 

Service lands, as FERC acknowledges, it is likewise required to assess impacts on 
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all lands along the route of the pipeline that share those characteristics. There is no 

rational distinction that would allow FERC to assess the impacts associated with 

construction through these sensitive areas on non-federal land without obtaining 

the same information that is required for Forest Service lands. FERC’s failure to 

adequately assess and disclose these potential impacts for the entire route of the 

ACP and SHP in the DEIS violates NEPA. 

The sedimentation modelling performed by Downstream Strategies 

underscores the importance of requiring an evidence-based demonstration of the 

effectiveness of proposed mitigation measures. That analysis shows that 

sedimentation impacts in high risk areas would be substantial even with 

moderately successful BMPs. Downstream Strategies looked at two high risk areas 

and used computer models to predict the change in sedimentation that would occur 

due to construction of the ACP. The modelling for Turkeypen Creek in Lewis 

County, West Virginia shows that, even assuming that best management practices 

would reduce sedimentation associated with construction by 75 percent, 

sedimentation would nonetheless increase by 805 percent.
762

 For Falls Run in 

Nelson County, Virginia, sedimentation would increase by 9,051 percent over 

baseline levels during construction, assuming 75 percent effectiveness of BMPs.
763

  

FERC, however, cannot know the extent to which Atlantic’s proposed measures 
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would be successful because it has not performed the necessary analysis. FERC’s 

unreasonable reliance on unproven or undisclosed best management practices to 

minimize any impacts to aquatic resources from pipeline construction renders the 

DEIS deficient.  

C. The DEIS fails to account for sedimentation impacts from land cover 

change in sensitive areas within steep and erodible segments of the 

pipeline right-of-way. 

 

In addition to failing to assess impacts to aquatic resources from wet open-

cut crossings and unreasonably relying on unproven best management practices, 

FERC also entirely fails to account for the increase in sedimentation that would 

result from the conversion of upland forest to herbaceous cover within vulnerable 

segments of the pipeline right-of-way.  Although FERC to some extent evaluates 

the temporary impacts from in-stream crossings and construction-related clearing 

of riparian vegetation at the site of crossings, it does not consider the permanent 

changes in runoff and sedimentation associated with land cover change.   

Consulting firm Downstream Strategies prepared an analysis of the 

sedimentation impacts associated with construction and with post-construction 

land use change utilizing the Generalized Watershed Loading Functions – 

Enhanced (GWLF-E) and Wikiwatershed computer modeling tools.
764

  The 

authors used these models to predict the change in annual sedimentation post-

construction that would result from conversion of land cover from forest to the 

                                                 

764
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herbaceous cover that would need to be maintained in the permanent pipeline 

right-of-way.  Although the study found that streams in watersheds with low 

slopes and stable soils would not experience significant, long-term increases in 

sedimentation, the opposite was true for “high risk” areas, i.e., those with steep 

slopes and highly erodible soils.
765

  For Turkeypen Creek, annual post-

construction sedimentation increased by 31 percent due to the permanent land use 

change associated with keeping the right-of-way clear.
766

  For Falls Run, annual 

post-construction sedimentation increased by a shocking 319 percent due to the 

conversion of forest in the permanent right-of-way.
767

  Such an increase would 

threaten aquatic life in streams that are already experiencing stress from other 

activities such as mining, development, and oil and gas extraction. In order to 

satisfy NEPA’s mandate that agencies take a “hard look” at the impacts of 

proposed actions, FERC must analyze the potential for long-term increases in 

sedimentation associated with the permanent maintenance of the pipeline right-of-

way, particularly in sensitive areas with steep slopes and highly erodible soils.  

D. The DEIS fails to analyze impacts associated with the creation of 

substantial volumes of excess spoil from ridgeline construction. 

                                                 

765
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Construction of the ACP and SHP would result in the creation of large 

volumes of of excess spoil that could not be safely placed back on the pipeline 

right-of-way, particularly where the pipeline is constructed along ridgelines.
768

 

Although FERC acknowledges that such spoil would be created, it does not 

analyze impacts associated with disposal of this excess material. The volume of 

excess spoil is significant enough that offsite disposal would either be impractical 

or would lead to significant impacts to the disposal areas that must be analyzed in 

the DEIS. The DEIS does not include any plan for the disposal of the excess spoil 

associated with the ACP, making it much more likely that the spoil would end up 

polluting waterbodies adjacent to the construction corridor. FERC’s failure to 

assess the potential impacts from excess spoil disposal renders the DEIS 

inadequate. 

FERC notes in the DEIS that pipeline construction along ridgetops would 

require excavation of significant amounts of rock and dirt because of the need to 

take the top off of the ridge to establish a sufficiently wide construction corridor. 

This excavated material  

would likely swell in volume and have reduced strength parameters. 

This material may spill over the edge during construction, leaving a 

mass of loose material on steep slopes, which would be susceptible 

to failure in the short-term or long-term. In addition, the swelled 

volume of material may create excess excavation that would need to 

be hauled to a suitable disposal site. In addition, the piling of the 
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excavated material on the excavated ridgetop in an effort to restore 

the ridgetop could result in failure of the fill (backfill) slope in the 

short-term or long-term.
769

 

 

A significant portion of the route of the ACP follows ridgelines and would thus be 

expected to create this excess spoil.
770

 

Engineering firm RESPEC performed a spoil balance analysis for ridgeline 

construction on the ACP on a per foot basis. For steeply sloping ridgelines (those 

greater than 20 percent), 6.3 cubic yards of excess spoil would be created per foot 

of pipeline corridor. For ridgelines with slopes less than 20 percent, the excess 

spoil volume would be 7.6 cubic yards per foot.
771

 RESPEC performed a case 

study applying these factors to a two-mile stretch of ridgeline construction 

between ACP mileposts 96 and 98. Construction along just this two mile stretch 

would create over 130,000 cubic yards of excess spoil that would need to be 

disposed of off-site.
772

 Construction of the entire ACP could thus be expected to 

generate several million yards of excess spoil that would need to be disposed of 

off-site. 
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The image below depicts the case study corridor outlined in red and the 

area that would be needed to safely dispose of the excess spoil from just this 

stretch of construction outlined in blue. The excess spoil disposal from just this 

stretch would require approximately 7 acres of land.
773

  Thus, disposal of the 

excess material created by ridgeline construction along the entire length of the 

ACP and SHP corridors would require spoil deposition on hundreds or even 

thousands of acres of land, with attendant impacts to water quality.
774

  

 
RESPEC Ridgeline Case Study Depiction 
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774
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Although FERC in the DEIS generally acknowledges that excess spoil 

would need to be “hauled to a suitable disposal site,” it does not disclose whether 

sufficient suitable disposal sites are available, analyze the impacts of the thousands 

of dump truck trips that would be required to haul the excess spoil, or assess the 

impacts if sufficient off-site disposal locations are not available.  As RESPEC 

notes, “a spoil relocation plan will be required to properly dispose of the material 

either onsite or off.”
775

 Because FERC has failed to analyze the critical issue of 

excess spoil disposal in any meaningful way, the DEIS does not satisfy NEPA.  

 

XIV.  The DEIS’s analysis of impacts to ecosystems, fish, and wildlife in 

North Carolina is inadequate and additional investigation, analysis, 

and mitigation measures are necessary. 

 

A. Adverse impacts on fish and wildlife from the pipeline’s river and 

stream crossings  

 

About 150 miles of the 600-mile natural gas pipeline would run through 

eastern North Carolina. According to the DEIS, this would impact 419 acres of 

wetlands during construction and 144 acres permanently; and the pipeline would 

burrow beneath six major rivers and 34 water bodies in total.  Among these are 

sources of drinking water for hundreds of thousands of people as well as habitat 

for a wide range of fish and wildlife species, including federal and state 

endangered, threatened, and special concern species.  
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A full, but not all-inclusive, listing of irreparable injuries to rivers and 

streams from construction and operation of major gas and oil pipelines follows:
776

 

Terrain and soils 

 Loss of soil fertility and productivity 

 Soil compaction, pulverization, rutting, and reduced percolation rate 

 Erosion and increased sediment load 

 Decreased terrain stability 

 Removal of topsoil and subsoil 

Surface and groundwater 

 Groundwater changes, including reductions of recharge, discharge rates, and 

flows 

 Reduced water quality and quantity 

 Contamination from solid, industrial, and liquid wastes during construction 

and product transport 

 Loss of vegetative shading, leading to increased water temperature 

 Decreased dissolved oxygen 

Air quality 

 Increased emissions from burning of slash and debris, construction and 

operation of pump stations, and vehicle use 

                                                 

776
 This is based in part on a review of oil and gas pipelines in Canada (Van Hinte 2007). 
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 Increased dust from construction and maintenance vehicles 

Noise and Nighttime Light  

 Negative effects during construction and operation, causing continuing and 

widespread reductions in quality of life, for nearby residents, hunters, 

recreational users, and communities.  

Vegetation 

 Direct loss and degradation of vegetation 

 Changes to site capabilities due to introduction of nonnative and invasive 

species 

 Disturbance of rare plants and traditional collecting sites 

Wildlife 

 Direct loss, alteration, and fragmentation of habitat, leading to species loss 

 Chronic interruption of feeding, nesting, denning, and breeding patterns 

 Alteration of seasonal and daily movements of wildlife 

 Increased mortality due to greater human access to wildlife areas 

 Increased predation 

Fish and fish habitat 

 Direct species loss resulting from increased sedimentation, turbidity, flow 

disruption, trenching, or dredging in waters and adjacent wetlands 

 Indirect species loss resulting from increased water use and access to fishing 

areas 
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Spills, leaks, and accidents 

 Both acute and chronic detrimental impacts on soils, water, and vegetation 

 Direct loss of wildlife resulting from contaminated food, reduced respiratory 

functions, and ingestion of contaminated water 

 Direct loss of water birds, livestock, fish, fish eggs, and larvae 

In addition, the pipeline would cross under rivers and streams.  These 

below grade pipes would not completely avoid impacts to rivers and streams.  

Impacts would include disruption of the flow between groundwater and surface 

water, replenishment of the streams, hydrostatic flow, subsidence, bank 

destabilization, erosion, and sedimentation.   

The construction and maintenance of the right of way could also introduce 

seeds of invasive plant species which could displace native species, disrupt the soil 

structure and de-water tree roots. Side-casting dirt and sediment into the streams 

would cause turbidity in the streams which would clog fish gills and disrupt 

spawning areas. Specifically, for the majority of species which spawn in shallow 

waters, these activities would cover up fish eggs and inhibit them from hatching. 

These activities would reduce water quality and lower dissolved oxygen levels in 

the rivers and streams.  

Other impacts of pipeline construction, operation, and maintenance include 

increased on-site and downstream pollution of water, sediments, fish, and wildlife. 

Clearing, compaction, erosion, water quality, and the introduction of invasive 

plants and animals, as well as predators, will result from heavy equipment used 
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during construction, which will likely impact most if not all of the wide 

construction right-of-way. These short- to mid-term impacts will be exacerbated 

by the temporary side-cast of fill into streams for several months. Impacts to local 

and downstream fish and wildlife, and flora and other fauna likely include bank 

instability, reduction of dissolved oxygen, and increases in nitrogen, particulate, 

and hydrocarbon content and temperature within streams and waterbodies. 

The side-cast will impact hydrologic services of streams and their 

floodplains, which are critically important. These services include higher water 

and in-stream water resources (recreation, freshwater fisheries); flood-damage 

reduction; aesthetics, education, and tourism; and maintenance of aquatic habitats 

and future options for adaptive management.  Also, one of the most important 

ecosystem functions of streams and adjacent wetlands to society is improving 

water quality through the removal of high nitrogen concentrations and other 

contaminants.  In this manner, the health of streams and their floodplains affects 

local and downstream nutrient and pollutant loading.  

Furthermore, the impacts of pipelines crossing waterbodies (including 

lakes, streams, rivers and wetlands) depend on a number of site-specific factors, 

most importantly, the size and nature of the waterbody itself and the existing 

ecosystems. Nevertheless, the construction, maintenance and/or operation of 

pipelines, along with the connected and related actions such as staging areas, 
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compressor stations, and roads, have many significant impacts on waterbodies that 

are typical of pipeline crossings.
777

     

Pipeline stream crossings can alter stream channels, introduce sediment to 

streams, impact water quality, impede movement of aquatic species, degrade 

habitat and affect other important ecological functions.
778

  Research on effects of 

pipeline crossings shows pipeline crossings can impact aquatic species and habitat 

by producing high levels of erosion and sedimentation during and shortly after 

construction, altering channels through excavation and backfilling, and damaging 

riparian vegetation. Although some effects can be relatively short-term, poor 

design and construction techniques can cause long-term channel instability.  

Transporting toxic materials via pipeline and at drilling sites also increases the risk 

of contamination at stream crossings. The impacts of both road and pipeline 

crossings vary depending upon the stream characteristics, type and size of crossing 

structures, method of installation, and quality of maintenance.
779

  

                                                 

777
 For a description of construction methods for stream crossings, including the open-cut 

wet in-stream method, stream diversions, and HDD, see 

_http://corridoreis.anl.gov/documents/docs/technical/apt_60928_evs_tm_08_1.pdf. 

(especially 3.3.13.1 et seq.), which is incorporated by reference herein.  

778
 This summary of impacts comes from the following, which is incorporated in full by 

reference: 

http://www.nature.org/ourinitiatives/regions/northamerica/areas/centralappalachians/reco

mmended-shale-practices-stream-crossings.pdf.  

779
 Id.  
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Pipeline construction at stream crossings can introduce large volumes of 

sediment into streams, both during construction and over the long term if 

streambed and bank scour increases as the channels re-adjust.  Poor installation 

techniques and inadequate soil stabilization can intensify scouring, erosion, and 

downstream sedimentation, and increase the risk of crossing failure during storm 

events.  The effects of construction can last from a few weeks to many years.  

Without proper crossing design and maintenance, what might have been short-

term effects can cause long-term issues.  Moreover, the removal of stream-side 

vegetation for the development of pipeline and road corridors can increase erosion 

and raise water temperatures.  Effects of sedimentation include changes to 

physical stream characteristics, water quality, and the behavior, physiology, 

abundance, diversity, and community structure of aquatic and semi-aquatic 

species.  The severity of effects on fish and other aquatic organisms vary with the 

amount of suspended sediment, duration and timing of exposure, location, and 

volume of sediment deposited.  Fish are sensitive to increased levels of 

sedimentation during all stages of life, but might be most sensitive to 

sedimentation during early development, when eggs and larvae are immobile. The 

accumulation of fine sediment can fill pool habitats and plug spawning gravels, 

which affects many species of fish by adversely affecting suitability of spawning 

sites, egg development, and larval fish emergence.
780

 

                                                 

780
 Id.  
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Based on these impacts, the following should, at a minimum, be required: 

consolidate infrastructure and use existing crossings to minimize the number of 

new stream crossings; when developing new crossings, maintain natural streambed 

substrate; crossings should provide comparable water depth and velocity 

conditions upstream and downstream; fords should be avoided, especially when 

threatened, endangered, or sensitive species are present; when constructing 

pipeline crossings, use installation techniques that minimize the amount of 

sediment released into the stream and maintain adequate flow to protect aquatic 

species; and inspect regularly to ensure that these conditions are maintained.
781

 

In addition, fill over pipes must not be too high (or too low) to change flow 

in streams; fill must be of the same natural material present before construction; 

and pipelines must be set directionally to not cause flow into stream banks 

(thereby increasing erosion and sedimentation).  Pipelines should not be placed so 

as to block or disrupt not only surface stream flow, but also groundwater, as that 

can de-water or inhibit recharge of wetlands as well as interfere with surface water 

and groundwater.  

B.  Inadequate Analysis of Impacts Generally 

As described above, this pipeline project will have significant impacts on 

U.S. waters and on the overall environment, including but not limited to the 

                                                 

781
 Id.  
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impacts of leaks and ruptures, the clearing necessary to construct and maintain the 

pipeline rights-of-way, the cumulative impacts associated with forest 

fragmentation, habitat loss, sedimentation, and water quality degradation.  These 

effects include decreased structural and species diversity; decreased soil and 

streambank stabilization; decreased erosion and sedimentation control; loss of 

forest interior habitat and species; decreased nutrient storage; and loss of visual 

and aural screening.
782

 In addition, these ecosystems and their fish and wildlife 

will suffer from the adverse impacts of climate change, which are associated with 

massive buildouts of fossil fuel infrastructure. Succinctly put, the DEIS treatment 

of these issues is not adequate and further analysis should be performed by FERC 

and the cooperating agencies.  

It is our understanding that the pipeline water crossings may not undergo 

the analysis required of individual Clean Water Act § 404 permits. Instead, the 

Corps’ Nationwide Permit 12 may be used.
783

  Although that involved a NEPA 

                                                 

782
 These impacts are described in Schmid & Company, Inc. Consulting 

Ecologists, The Effects of Converting Forest or Scrub Wetlands to Herbaceous 

Wetlands in Pennsylvania (2014) at 29-30. 

783
 NWP 12 should not be used for this pipeline; one or more individual 404 

permits should be prepared by the Corps.  This is because the project will cause 

more than 1/2 acre of wetlands loss and serious direct, indirect, and cumulative 

impacts, including such impacts in distinct watersheds.  Virginia recently proposed 

a CWA 401 certification for NWP 12, which Sierra Club commented on and 

opposed.  See Sierra Club letter to Virginia Department of Environmental Quality 

(March 17, 2017), attached as Attachment 49.  The discussion of impacts in that 

letter is incorporated by reference herein.  North Carolina issued a 401 
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analysis at the nationwide permit level, that NEPA analysis is not sufficient since 

it does not consider the size, flow, or functions of the rivers and streams impacted 

by activities authorized under NWP 12. These factors are critical in determining 

the impacts of pipeline construction and maintenance and operation, because the 

size and flow of waters determine the loading capacity and ability of the river or 

stream to assimilate any sediment or pollution resulting from pipeline construction 

or leaks and spills.  Also, the cumulative harm from crossings in one watershed 

would likely lead to increased contamination due to loss of bank stability and 

floodplain vegetation, leading to erosion, sedimentation, and the release of toxic 

                                                                                                                                                 

certification for NWP 12 as well.  That certification is, however, inappropriate and 

invalid for the same reasons set forth in our opposition to Virginia’s certification. 

Regardless of which permitting scheme is used, NWP 12 or individual 404, the 

states’ 401 certification must precede the Corps’ and FERC’s action, because 

federal agencies must withhold their authorizations until the required certification 

for the project “has been obtained or has been waived.” 33 U.S.C. § 1313(a)(1). 

Any state-imposed condition of certification then becomes a condition on any 

federal license or permit for the project. Id. § 1313(d). States therefore must be 

allowed an opportunity to identify and convey to the relevant federal agencies any 

conditions, such as effluent limitations or monitoring requirements, in time and 

with enough specificity to allow the federal agencies to assess whether to 

authorize the project with the state-determined conditions. This process also aids 

EPA’s review of whether the project’s discharge may affect other downstream 

states, so that EPA may give any such states the opportunity to protect their water 

quality by imposing additional conditions on the project. Id. § 1341(2). The Clean 

Water Act allows states to change conditions after a project receives its federal 

license or permit only in very narrow circumstances, and thus it is especially 

important that the state complete a thorough review and establish enforceable and 

specific conditions at the time of initial certification.  
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substances during pipeline construction and particularly during long-term pipeline 

operation. These factors are not addressed sufficiently in this DEIS.  

C. Inadequate Analysis of Impacts on North Carolina Endangered, 

Threatened and Special Concern Species. 

 

 The above sections of these comments on impacts to threatened and 

endangered species includes numerous species that are found in North Carolina, 

such as the red-cockaded woodpecker (to name one), and will not be repeated 

here.  

North Carolina is, however, home to several threatened and endangered 

species that are endemic to this State.  As described below, many of these are 

subject to the adverse impacts of this project described in the preceding sections.  

For example, the U.S. Fish & Wildlife Service (USFWS) in a letter dated 

June 2, 2016, highlights “concerns with the proposed route and proposed crossing 

methods of several streams in North Carolina, specifically due to the presence of 

the federally listed dwarf wedgemussel (Alasmidonta heterodon) and Tar River 

spinymussel (Ellitptio steinstansana), as well as six at-risk species that the Service 

has been petitioned to list” (Atlantic pigtoe, yellow lance, green floater, Carolina 

madtom, Neuse River waterdog, and the Chowanoke crayfish). USFWS June 2, 

2016 Letter at 4 (Attachment 50).  See also USFWS March 25, 2015 Letter at 2-5 

(listing rare species known to occur within Atlantic Coast Pipeline’s projected 

footprint in North Carolina).  Some of these species, such as the Neuse River 

waterdog, a brown, spotted salamander with a red tufted collar, are endemic to 
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North Carolina.
784

  See also Lisa Sorg, “The Atlantic Coast Pipeline will forever 

change forests, wetlands and rivers in North Carolina,” NC Policy Watch (Feb. 23, 

2017) (Attachment 51) (describing Atlantic Coast Pipeline’s likely impacts to 

Neuse River waterdogs and other aquatic species).   

Similarly, the Tar River spinymussel is endemic to the Tar River and Neuse 

River systems in North Carolina.
785

  The USFWS has noted that “[o]f the four 

currently known populations of Tar River Spinymussel, this project, as currently 

proposed, will adversely impact three of them.”  USFWS June 2, 2016 Letter at 

4.  One of only three freshwater mussels with spines in the world, the surviving 

populations of Tar River spinymussel are “small to extremely small in size, highly 

fragmented and isolated from one another, and are in decline.”
786

  Moreover, the 

“primary factors affecting the species and its habitat appear to be primarily stream 

impacts (sedimentation, bank instability, loss of instream habitat) associated with 

the loss of forest lands and forested riparian buffers, and poorly controlled 

stormwater runoff of silt and other pollutants from forestry and agricultural 

(livestock and row crop farming) activities, development activities, and road 

construction, operation, and maintenance.”  Id.  See also USFWS June 2, 2016 

Letter at 4 (“Atlantic has proposed surveys and salvage operations to occur prior 

                                                 

784
 See http://www.basic.ncsu.edu/ncgap/sppreport/aaaae01030.html.   

785
 See https://www.fws.gov/raleigh/species/es_tar_spinymussel.html.  

786
 https://www.fws.gov/raleigh/species/es_tar_spinymussel.html.   
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to construction, however due to the difficulty of locating mussels buried under the 

surface, this may provide minimal benefit and it does not address the long term 

impacts from the change in streamside buffer condition, nor does it address the 

instability of the stream banks.  Relocation is not considered an avoidance 

measure.”).
787

 

The USFWS Raleigh Field Office has also expressed concern “about the 

timing of in-water work relative to potential adverse impacts to listed aquatic 

species as well as potential adverse impacts to commercially and recreationally 

important anadromous and catadromous fish species.”  USFWS June 2, 2016 

Letter at 4.  The letter concludes by reiterating that the “project’s proposed route 

through multiple biologically sensitive environments poses many potential adverse 

impacts to federally listed species.”  Id. at 5.   

                                                 

787
 Nevertheless, aquatic relocation appears to be the plan.  According to the chief 

of Habitat Conservation Division at the NC Wildlife Resources Commission, which 

is working with Duke and Dominion on a relocation plan, during open trenching, all fish, 

crayfish, mussels, waterdogs and other aquatic reptiles and amphibians that are trapped 

behind a temporary dam will be removed and relocated. A separate relocation plan is 

proposed for freshwater mussels. See Lisa Sorg, The Atlantic Coast Pipeline will forever 

change forests, wetlands and rivers in North Carolina, NC Policy Watch (Feb. 23, 2017), 

available at http://www.ncpolicywatch.com/2017/02/23/atlantic-coast-pipeline-will-

forever-change-forests-wetlands-rivers-north-carolina/.  Because this plan does not 

appear to be finalized, this DEIS is premature or incomplete and cannot fully assess the 

project’s impacts on these species. (And FERC should provide public notice and 

opportunity for comment on the new DEIS when it is revised to account for this.)  At a 

minimum, use of HDD (going under) or over the waterways that are habitat for these 

species, or alternate routes that avoid them altogether, are in order to avoid the adverse 

impacts from construction and relocation. 

http://www.ncwildlife.org/
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In addition, the North Carolina Wildlife Resources Commission recently 

proposed changes to the state list of endangered, threatened and special concern 

species.  Proposed Rules for State Endangered, Threatened and Special Concern 

Species Listings (Feb. 15, 2017) (Attachment 52).  The proposed changes include: 

- adding eight species to the state endangered species list: Common Tern, 

Gopher Frog, Henslow’s Sparrow, Longsolid, Ornate Chorus Frog, River 

Frog, Sharpnose Darter, and Wayne’s Black-throated Green Warbler.  Id. at 

1.   

- adding nine species to the state threatened species list: Caspian Tern, 

Green Salamander, Mabee’s Salamander, Mimic Shiner, Notched Rainbow, 

Northern Pine Snake, Rainbow, Southern Hognose Snake, and Wood 

Stork.  Id. at 2.   

- adding fourteen species to the state special concern species list: American 

Brook Lamprey, Banded Sculpin, Barn Owl, Blackbanded Darter, Carolina 

Swamp Snake, Clingman Covert, Cumberland Slider, Dwarf Black-bellied 

Salamander, Eastern Chicken Turtle, Gray Treefrog, Ohio Lamprey, 

Ridged Lioplax, Roanoke Slabshell, and Seep Mudalia.  Id. at 3. 

This list of species requiring an additional level of protection came out after 

the DEIS was prepared, or at least is not addressed in the DEIS.  It is imperative 

that FERC reconsider and revise the analysis and conclusions of the DEIS to 

account for the heightened status of these species, identify the special management 

they are due, and revise its conclusions and mitigation measures accordingly.  And 
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as with all of the other additions to the DEIS called for herein, FERC should 

provide public notice and opportunity for comment on the new DEIS when it is 

revised to account for this. 

In addition, the DEIS does not adequately analyze possible impacts to 

species in the lower Roanoke River.  For example, the Mush Island Alternative 

Route, which is proposed in the final ACP route, puts prothonatory warblers and a 

disjunct population of declining cerulean warblers at risk. While these species are 

not included in the state list of species of concern, they are highlighted for 

conservation in the USFWS’s Action Plan.  Moreover, the Roanoke River crossing 

may threaten the main nursery for Striped Bass and several other diadramous 

fish.
788

   

D.  The DEIS does not adequately consider the Impaired Status of 

North Carolina Waters  

 

The DEIS does not adequately account for the waterbodies that will be 

crossed in North Carolina that are not meeting water quality standards and that 

pipeline construction will contribute to, particularly in regards to sediment, 

                                                 

788
 See also Conserving the Roanoke River, Conservation Action Plan (November 2005), 

available at http://southeastaquatics.net/resources/pdfs/RoanokePlan.pdf (U.S. Fish and 

Wildlife Service has advised that “the Roanoke and Chowan Rivers support the most 

diverse and some of the largest populations of diadromous fishes (those that migrate 

between fresh and salt water) in the eastern US. We recognize four main groups of 

diadromous fishes: 1) Striped Bass and American Shad (anadromous, main channel 

broadcast spawners, eggs semi-buoyant and not adhesive); 2) Hickory Shad, Alewife, and 

Blueback Herring (anadromous, small tributary substrate spawning, eggs adhesive on 

submerged vegetation); 3) Atlantic and Short-nosed Sturgeon (anadromous), and 4) 

American Eel (catadromous).”) 
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turbidity, and flow interruption.  Crossings of rivers and streams will involve 

ditches, culverts, spoil piles and bulldozing for construction that constitute point 

sources – discharges from which are not allowed into impaired waters unless they 

first have adequate load allocations (which are the non-point source components 

of the total maximum daily loads required under CWA §303(d)). See 40 C.F.R. 

§122.4(i).  For example, parts of the Neuse already are plagued with pollution, 

enough to be placed on the list of federally impaired waters.  See Attachment 53 

(excerpts of Draft 2016 Category 5 Assessments EPA Submittal - 303(d) List
789

); 

DEIS at App. K-1 (listing crossings of Neuse River and its unnamed 

tributaries
790

).  The DEIS indicates that the Neuse River will be crossed via the 

wet open-cut method, which would exacerbate turbidity and sedimentation.  DEIS 

at 4-91, 4-102.
791

  These effects would occur not just at the crossing location, but 

also downstream.  See id. at 4-223 (noting that Neuse River would be crossed by 

                                                 

789
 Entire list is available at https://ncdenr.s3.amazonaws.com/s3fs-

public/Water%20Quality/Planning/TMDL/303d/2016/NC_2016_Category_5_20160606.

pdf. 

790
 For the Neuse River crossing, the table states “Anadromous / ACP Survey or Agency 

documented presence of sensitive species” and indicates plans for pre-construction 

aquatic species re-location.   

791
 See also id. at 4-192 (“Open-cut construction would result in increased turbidity and 

sedimentation in the crossing vicinity, potentially decreasing the dissolved oxygen, 

thereby potentially suffocating the eggs and larvae of fish and invertebrates. 

Sedimentation could displace the more mobile species and potentially smother benthic 

invertebrates, decreasing prey availability for fish. These effects could degrade the 

quality of the habitat, making it unsuitable for spawning and rearing activities.”). 
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open cut method, which could cause an increase in turbidity and decrease in water 

quality from sediments disturbed during construction, thereby impacting 

downstream organisms).  See Attachment 54 (map showing ACP crossing of 

Neuse River (marked in blue)).  Thus, sections of the river that are already 

impaired would be further polluted by the pipeline crossing and associated 

activities (see below regarding discharges and withdrawals). 

Contaminants include PCBs, bacteria, copper and turbidity – a 

measurement of cloudiness of the water, usually from dirt and other runoff.  When 

water is loaded with sediment, the levels of oxygen decrease, which can result in 

fish kills and other die-offs of aquatic life.  That includes the Neuse River 

Waterdog, which requires water with high oxygen levels.
792

 

Finally, some or all states have general permits for the discharge of 

hydrostatic testing fluids associated with  pipelines.
793

  The EPA has excluded 

FERC regulated interstate natural gas pipelines from certain numeric limitation 

and monitoring requirements in its NPDES general permit for stormwater 

discharge from construction activities.  And discharges of dredge or fill material 

regulated under CWA § 404 do not require NPDES permits (40 CFR §122.3(b)).  

                                                 

792
 See Sorg, The Atlantic Coast Pipeline will forever change forests, wetlands and rivers 

in North Carolina, Attachment 51.  

793
 For the Neuse River, in addition to water withdrawals at Milepost (MP) 98.5, the 

DEIS indicates discharges at MPs 61.6; 63.2; 64.2; 65.7; 74.8; 78.6; 82.4; 88.3; 93.0; 

98.7; 101.1; 112.0; 117.9; 125.0.  DEIS at 4-110. 
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Nevertheless, these scenarios do not cover all of the discharges involved in the 

construction, maintenance, and operation of pipelines.  These activities may 

involve pumping dirty, sediment-laden water out of the pipeline ditch and 

discharging elsewhere as point sources.  There are also discharges from many 

other point sources involved, such as sediment from the operation of heavy 

machinery, grading, reclamation, piling of dirt and waste materials, runoff from 

material deposits in the ditching and excavation process, creation of ditches, 

trenches, culverts, staging areas, compressors, access roads, and HDD areas.  

Regardless of whether these require NPDES permits or are subject to some 

exemption, the DEIS should consider the effects of all of these discharges, 

individually and cumulatively, on fish and wildlife in the project area.  See 40 

CFR §§ 1508.8(a), (b) (direct and indirect effects); 1508.7 (cumulative effects); 

and 1508.27 (significance factors).  

XV. FERC improperly dismissed significant adverse socioeconomic impacts 

of the proposed project, including diminished property values.  

 

 FERC’s conclusion that the ACP and SHP would not have any 

significant adverse impact on the socioeconomic conditions of the project area is 

not supported by the evidence. The report Key-Log Economics Economic Costs of 

the Atlantic Coast Pipeline: Effects on Property Value, Ecosystem Services, and 

Economic Development in Western and Central Virginia,
794

 details substantial 

                                                 

794
 Included as Attachment 55. 
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economic costs that would be imposed on residents along the pipeline route. 

Among those costs are millions of dollars in lost ecosystem services, which FERC 

completely fails to account for, and reductions in property values along and 

adjacent to the construction corridor, which FERC improperly rejects. 

FERC’s analysis of the impact of pipeline easements on property values 

gives improper emphasis to industry-sponsored studies and wrongly dismisses 

data that contradict its conclusions. Commenters attach and fully incorporate by 

reference the statements of real estate professionals and landowners, each of 

whom offer firsthand evidence of diminished property values along the proposed 

ACP route.
795

  

In addition to dismissing direct evidence of lowered property values along 

the ACP corridor, FERC fails to critically evaluate flawed research into gas-

industry-sponsored and/or promoted research, which concludes, falsely, that 

pipelines do not diminish property value.
796

 FERC fails to consider external costs 

                                                 

795
 Compilation of Statements of Real Estate Professionals and Landowners in the ACP 

Region of Influence (“Realtor Statements”), included as Attachment 56. 

796
 For a detailed critique of these studies and other flaws in FERC’s socioeconomic 

analysis in the context of the Atlantic Sunrise Pipeline project, see the Key-Log 

Economics report titled “Atlantic Sunrise Project: FERC’s Approval Based on an 

Incomplete Picture of Economic Impacts, March 2017, included as Attachment 57. A 

significant flaw of these studies is that they compare properties that are either just inside 

the pipeline ROW versus those that are just outside the ROW. Given that much of the lost 

value is attributable to concerns about pipeline safety and visual impacts, the “control” 

properties in these studies—located just outside the pipeline ROW—do not differ 

materially from the properties within the pipeline ROW in regards to property value 

impacts. Id. at 35-38. 
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due to lost ecosystem service value, carbon and other greenhouse gas emissions, 

and impacts on regional recreation, tourism, and other amenity-dependent 

economic development. Additionally, FERC unreasonably dismisses independent 

research into the likely economic impacts of the proposed Atlantic Coast Pipeline. 

The Key-Log analyses undermine FERC’s conclusion that the proposed projects 

would not have a significant adverse effect on the socioeconomic conditions and 

property values in the project area. 

Further, FERC improperly dismisses the Key Log realtor survey data as 

“personal opinion” and “public opinion.” It is neither. The data represents the 

professional judgment of real estate professionals, based upon their experience, 

which includes real estate sales. By dismissing firsthand evidence, FERC is 

improperly ignoring the best available evidence of the impact of natural gas 

pipelines on property value. Beyond a firsthand account of the event, it is unclear 

what additional data could be provided on a potential buyer backing out of a 

potential land sale. Such disrupted sales constitute evidence FERC must consider. 

FERC appears to suggest that only “statistically developed and controlled studies” 

could constitute proof of devalued properties.
797

 However, the proposed ACP runs 

through economies and terrain that are dissimilar to the areas studied and cited by 

FERC, as FERC acknowledges, including rural lands, agricultural land, and 

                                                                                                                                                 

 

797
 DEIS at 4-404. 
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resort/tourist economies. The only manner of performing a controlled study, as 

FERC seems to require, would be to analyze property values after construction of 

the ACP, if construction is permitted. Clearly, landowners cannot provide such a 

study of the affected area during public comment on an unapproved project.  

The compilation of statements from real estate professionals and 

landowners shows that the ACP has already devalued properties, reduced the 

number of potential buyers, and disrupted purchases on the proposed route. For 

example, Cathy Ward, a realtor with Old Dominion Realty of Fishersville, 

Virginia, attests that “[b]uyers do not want to be anywhere close to the gas line. 

We know there are many safety precautions that will be in place, [but] it doesn’t 

seem to change buyer’s minds.”
798

 Ward writes that once the gas line is disclosed 

to potential buyers, there is an immediate negative impact. Similarly, landowners 

report firsthand experience with lost sales due to the proposed pipeline. Nan 

Rothwell and Carter Smith of Nelson County, Virginia were due to close on their 

property sale on May 22, 2015. Just before that date, the proposed ACP route was 

shifted to include the Rothwell/Smith property. The buyer had a contractual right 

to cancel the sale and did so, citing the pipeline as the sole reason for cancellation. 

Since then, every other potential buyer has declined to make an offer upon 

learning of the proposed route.
799

 Additional firsthand accounts in other counties 
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further demonstrate the impact that has already occurred, and would surely 

continue to occur if the ACP is approved. 

For a landowner, no decision on property value is more conclusive than a 

jury verdict. Juries have repeatedly found that natural gas pipelines do have a 

negative impact on property values, including on property outside the right of way. 

In Peregrine Pipeline Company, L.P. v. Eagle Ford Land Partners, L.P.. No. 

E200700046, In the County Court at Law No. 2, Johnson County, Texas (2014), a 

Texas jury awarded $1.6 million to a landowner and found that the evidence 

proved the land outside the easement lost value.
800

 In 2013, the Texas Supreme 

Court denied review of a $650,000 verdict against LaSalle Pipeline LP. The 

majority of the jury award was for devaluation of property outside the easement. 

Heallen, Jeremy, Law360.com, Texas Pipeline Company Hit with $2m Verdict in 

Land Seizure Row, March 24, 2014. Also in 2013, Texas’ Second District Court of 

Appeals denied reconsideration of its decision upholding an award of $800,000 to 

a landowner. .  Crosstex DC Gathering Co., J.V. v. Button, No. 02-11-00067-CV, 

2013 WL 257355 (Tex. App. 2013) (rehearing overruled).  Again, most of the 

award against Crosstex DC Gathering Company was for property devaluation 

                                                 

800
 See Texas Landowners Win $2.1 Million Judgment Against Pipeline Company Over 

Lower Property Value, PR Newswire, March 24, 2014, available at 

http://www.prnewswire.com/news-releases/texas-landowners-win-21-million-judgment-

against-pipeline-company-over-lower-property-value-251945191.html.  Additional press 

coverage at https://www.law360.com/articles/521203/texas-pipeline-co-hit-with-2m-

verdict-in-land-seizure-row 
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outside the right of way.  In a similar case from California, the appellate court 

upheld the trial court’s finding that a natural gas pipeline devalued property.
801

  

The landowner proved that the property was devalued by $1.5 million due to 

factors such as environmental threat and loss of privacy. Such devaluation was 

above and beyond the devaluation caused by the loss of use of property within the 

easement itself. Each of these cases demonstrates that landowners can and do 

conclusively prove that natural gas pipelines have a significant negative impact on 

property value. FERC must include such jury verdicts and appellate court 

decisions in its review of literature on the question of property devaluation. Each 

such verdict is supported by competent appraisal evidence and many such 

decisions have withstood appellate challenges.  

This evidence, in addition to the Key-Log report, clearly shows that in 

circumstances such as the ACP, the presence of a major gas pipeline can have 

significant adverse effects on property values. FERC may not ignore these impacts 

by relying on industry-funded studies that are either methodologically flawed or 

have no relevance to the current project area. Likewise, FERC cannot avoid its 

obligation to consider those impacts by stating that “the effect that a pipeline 

easement may have on property value is a damage-related issue that would be 

                                                 

801
 Gaviota Holdings, LLC v. Chicago Title Insurance Company, 2013 WL 7332429 (Cal. 
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negotiated between the parties during the easement acquisition process.”
802

 As 

explained above, much of the lost value is to property outside of the right-of-way 

that would be included in an easement negotation. Further, landowners are not in 

any way guaranteed to collect the lost value of their property in an easement 

negotiation or eminent domain proceeding, particularly when the company can 

point to statements from FERC asserting that pipelines generally do not have 

adverse impacts on property values. FERC thus must revise and reissue the DEIS 

to include a full and fair assessment of the proposed projects’ impacts to property 

values.  

 

XVI. The DEIS fails to take a hard look at cumulative impacts, including 

those impacts associated with gas development. 

 

In addition to considering the direct and indirect effects of the project, 

FERC must also consider cumulative impacts.  A cumulative impact is the 

[I]mpact on the environment which results from the incremental 

impact of the action when added to other past, present, and 

reasonably foreseeable future actions regardless of what agency 

(Federal or non-Federal) or person undertakes such other actions.  

Cumulative impacts can result from individually minor but 

collectively significant actions taking place over a period of time.
803

 

 

                                                 

802
 DEIS at 5-20. 

803
 40 C.F.R. § 1508.7. 
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Cumulative impact analyses that contain “cursory statements” and 

“conclusory terms” are insufficient.
804

  FERC’s cumulative impact analysis for the 

ACP is insufficient because it is needlessly and impermissibly restrictive in terms 

of both time and geography and relies on cursory statements and conclusory terms 

that understate impacts to numerous environmental resources. 

A. FERC’s analysis of cumulative impacts is impermissibly 

restrictive and not based on natural ecological boundaries.  

 

FERC’s cumulative impacts analysis is flawed because it unreasonably 

restricts the analysis area to the vicinity of the ACP and SHP facilities.
805

  For 

example, FERC used HUC10 sub-watersheds as the analysis area for water 

resources and wetlands, vegetation, wildlife, fisheries and aquatic resources, and 

special status species.
806

  While it may make sense to consider impacts on water 

resources and fisheries at the HUC10 sub-watershed level, FERC fails to explain 

why this geographic scope is appropriate for vegetation, wildlife, and special 

status species.  Moreover, consideration of cumulative impacts on water resources 

at the HUC10 sub-watershed level may be necessary but not sufficient.  FERC 

                                                 

804
 See Delaware Riverkeeper Network v. F.E.R.C., 753 F.3d 1304, 1319-20 (D.C. Cir. 

2014); see also Natural Resources Defense Council v. Hodel, 865 F.2d 288, 298 (D.C. 
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should have broadened the scope to consider cumulative impacts on water 

resources, wetlands, and fisheries.  FERC also should have selected analysis areas 

for vegetation, wildlife, and special status species that were rationally connected to 

those particular resource areas.
807

   

CEQ’s guidance on cumulative impacts recommends significantly 

expanding the cumulative impacts analysis area beyond the “immediate area of the 

proposed action” that is often used for the “project-specific analysis” related to 

direct and indirect effects: 

For a project-specific analysis, it is often sufficient to analyze effects 

within the immediate area of the proposed action.  When analyzing 

the contribution of this proposed action to cumulative effects, 

however, the geographic boundaries of the analysis almost always 

should be expanded.  These expanded boundaries can be thought of 

as differences in hierarchy or scale.  Project-specific analyses are 

usually conducted on the scale of counties, forest management units, 

or installation boundaries, whereas cumulative effects analysis 

should be conducted on the scale of human communities, 

landscapes, watersheds, or airsheds.
808

 

 

CEQ further says that it may be necessary to look at cumulative effects at 

the “ecosystem” level for vegetative resources and resident wildlife, the “total 

                                                 

807
 It is also important to note that FERC only considered cumulative impacts to “land use 

and special interest areas” within the “[s]ame construction footprint as the projects.”  

DEIS at 4-485.  This is a departure from how FERC considered cumulative impacts to 

these resources in other recent EISs.  See e.g., Mountain Valley Pipeline DEIS at 4-476 

(Docket No. CP16-10). 

808
 CEQ, Considering Cumulative Effects under the National Environmental Policy Act, 
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range of affected population units” for migratory wildlife, and an entire “state” or 

“region” for land use.
809

  

Likewise, EPA guidance on cumulative impacts states that “[s]patial and 

temporal boundaries should not be overly restrictive in cumulative impact 

analysis.”
810

  EPA specifically cautions agencies to not “limit the scope of their 

analyses to those areas over which they have direct authority or to the boundary of 

the relevant management area or project area.”
811

  Rather, agencies “should 

delineate appropriate geographic areas including natural ecological boundaries” 

such as ecoregions or watersheds.
812

   

Simply put, there is no rational relationship between HUC10 sub-

watersheds and impacts to vegetation and wildlife, including non-aquatic special 

status species.  Nor are HUC10 sub-watersheds sufficient to capture the 

cumulative impacts of other past, present, and reasonably foreseeable actions on 

water resources and wetlands.  Therefore, FERC must revise the DEIS to include a 

broadened cumulative impacts analysis with these considerations in mind.  

B. FERC’s reliance on current environmental conditions as a proxy 

for the impacts of past actions is improper. 

                                                 

809
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According to FERC, “agencies can conduct an adequate cumulative effects 

analysis by focusing on the current aggregate effects of past actions without 

delving into the historical details of individual past actions.”
813

  Thus, FERC 

“relies on current environmental conditions as a proxy for the impacts of past 

actions.”
814

  While courts afford some discretion on this point, “an agency must 

not consider the environmental effects of a proposal in a vacuum but must explain 

them in light of the present effects of past actions.”
815

  Otherwise, an agency may 

ignore the fact that “numerous small environmental impacts will accumulate and 

result in a more serious overall effect over time.”
816

  Contrary to that approach, 

FERC conducted its analysis of past actions in a vacuum with little to no 

explanation about the “present effects of past actions.” 

For example, after a brief chronology of “human activities” that have 

occurred in the region of influence over the last 15,000 years, FERC concludes 

that, “[a]lthough the region has been substantially affected by human activity, 

natural resources remain.”
817

  FERC then notes that there are approximately 
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 DEIS at 4-488 (quoting Memorandum from James L. Connaughton, Chairman, CEQ, 
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830,000 acres of wetlands in the HUC-10 watersheds crossed by ACP and SHP 

and over 4.3 million acres of upland forest in these same watersheds.
818

  At no 

point does FERC actually discuss the present effects of past actions in the context 

of ACP and SHP, such as how many acres of wetlands or upland forest have been 

previously impacted by human activity. 

FERC claims that it “consider[ed] the impacts of past projects within the 

resource-specific geographic scopes” as part of the direct and indirect effects 

analysis.
819

  A review of various parts of the DEIS indicates that is not the case.  

For example, in the section on surface water resources (Section 4.3.2), there is no 

consideration of the present effects of past actions on surface waters.  In the 

section on wetlands (Section 4.3.3), FERC notes that “Pennsylvania, West 

Virginia, Virginia, and North Carolina have approximately 573,000, 80,000, 3.59 

million, and 7.23 million acres of wetlands, respectively.”
820

  Simply stating the 

extent of existing resources does nothing to inform decisionmakers or the public 

about how we arrived at this point or how impacts to wetlands, streams, and 

forests from past human activity have affected wildlife, water quality, or other 

related resources. The mere compilation of statistical data regarding current 
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resources does not satisfy FERC’s duty to consider the cumulative impacts of past 

actions.
821

  

FERC’s failure to consider the cumulative impacts of past actions provides 

an incomplete and inaccurate environmental baseline that skewed FERC’s 

analysis.  As a result, FERC cumulative impacts analysis is insufficient and must 

be revised to properly account for the cumulative impacts of past actions, 

particularly those associated with shale gas development. These failures, in 

addition to FERC’s failure to adequately consider reasonably foreseeable future 

actions, are discussed in more detail in the following sections. 

C. Water Resources and Wetlands 

FERC claims that “[c]onstruction of ACP and SHP would result in 

temporary or short-term impacts on surface water resources (see section 4.3.2), as 

well as some minor long-term impacts such as loss of forested cover in the 

watershed and partial loss of riparian vegetation.”
822

  FERC then claims that 

because other projects within watersheds crossed by ACP and SHP “would likely 

be required to install and maintain BMPs similar to those proposed by the ACP 

and SHP. . . most of the [cumulative] impacts on waterbodies are expected to also 

                                                 

821
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be of short duration.”
823

  “Consequently,” says FERC, “the cumulative effect on 

surface waterbody resources would be temporary and minor.”
824

  Such vague 

assertions do not satisfy the “hard look” requirement for considering the 

cumulative impacts of the projects on watersheds for multiple reasons.  

For instance, FERC offers no support for its presumption that activities 

within the watersheds affected by the ACP and SHP would be subject to BMPs 

that would minimize impacts. Many activities, such as livestock grazing, that 

could occur within those watersheds and that would have similar sedimentation 

and other water quality impacts to the ACP and SHP, are not subject to mandatory 

BMPs and can have long-term, significant impacts.
825

 Additionally, as explained 

in more detail in Section XIII above, neither FERC nor the applicants have 

demonstrated that the BMPs proposed by Atlantic Coast, to the extent that they 
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have been disclosed, will in fact reduce sedimentation and other water quality 

impacts to short-term, insignificant levels.  

The analysis in the DEIS is further flawed because FERC failed to consider 

the cumulative impacts of shale gas development. This is a critical failure because 

a large portion of the shale gas development that has occurred over the last decade 

has been in northern West Virginia and southwestern Pennsylvania, an area that 

substantially overlaps with the ACP and SHP.
826

   

 

 

 

 

 

                                                 

826
 Compare Fig. XVI(a) (below) with DEIS Fig. 1-1. 
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Figure XVI(a): Unconventional Wells Drilled in  

Ohio, Pennsylvania, and West Virginia (2004-2015).
827

 

 

FERC claims that although it “[was] able to estimate the amount of land 

that would be disturbed” by shale gas development, because it does not know the 

precise classification of the land affected by shale gas development, “it [was] only 

possible to speak in general terms about the cumulative effects on specific 
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resources.”
828

  That “general” discussion, however, comprises a meager six 

sentences that take up less than one-third of one page in a 742-page DEIS.
829

  In 

light of the wealth of available information detailing the impacts of shale gas 

drilling on the region’s environmental resources,
830

 such a cursory analysis does 

not satisfy NEPA’s “hard look” requirement. 

This cursory analysis is further complicated by the fact that FERC failed to 

consider shale gas development as an indirect effect of the ACP and SHP.
831

  

FERC’s rationale for not considering shale gas development as an indirect effect is 

that projects like ACP and SHP allegedly will not “lead to additional drilling and 

production.”
832

  According to FERC, “the opposite causal relationship is more 

likely; i.e., once production begins in an area, shippers or end users will support 

the development of a pipeline to move the natural gas to markets.”
833

  If that is the 

case, that should have prompted FERC to consider, at a minimum, the cumulative 
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impacts of past and present shale gas development.  While FERC tries to assure 

the reader that the impacts of shale gas development are “considered in the context 

of potential cumulative impacts,”
834

 it simply directs the reader to section 4.13, 

which, as explained above, is devoid of any in-depth discussion of shale gas 

development.  In other words, despite the fact that the ACP and SHP are designed 

to transport shale gas from the Marcellus and Utica shale formations, FERC 

ignores entirely the impacts of shale gas development. 

As Figure XVI(a) shows, the natural gas production areas of West Virginia 

to which the ACP would extend is a large area, well beyond the HUC10 sub-

watershed boundary that FERC used in the cumulative impacts analysis.  

Moreover, this production area extends well into Pennsylvania where the related 

SHP is located.  FERC, however, did not include any oil and gas wells in the two 

HUC 10 sub-watersheds used in the DEIS.  As Figure XVI(a) shows, this is a 

significant omission in light of the large number of unconventional wells that have 

been drilled in this part of Pennsylvania in recent years. 

Regarding wetlands, FERC states that at least “232 acres of forested 

wetlands would be converted to emergent and scrub-shrub conditions, representing 

a permanent impact on wetland function.”  DEIS at 4-498.  FERC further states 

that other jurisdictional projects within HUC10 watersheds “would permanently 
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affect an estimated total of about 102 acres of wetlands.”
835

  However, FERC 

claims that it was “unable to find quantitative data for the extent of impacts to 

wetlands from non-FERC regulated projects[.]”
836

  FERC provides no explanation 

as to why such data is not available other than stating that it unable to find it.  

Even if FERC is unable to precisely quantify such future wetlands impacts, NEPA 

requires it to estimate and disclose those impacts. FERC’s failure to do so is 

significant because impacts to wetlands within HUC10 watersheds caused by non-

FERC regulated projects, such as shale gas development, are likely much higher 

than the 334 acres permanently impacted by ACP, SHP and other jurisdictional 

projects.  Thus, by refusing to consider the impacts of recent shale gas 

development, FERC presented a skewed baseline for assessing impacts on 

wetlands.   

D. Vegetation and Wildlife 

FERC failed to take a hard look at the cumulative impacts of shale gas 

development on vegetation.  While FERC acknowledges that oil and gas 

development “would . . . result in cumulative impacts on vegetation[,]” instead of 

assessing those impacts, FERC simply states that they would be minimized by 

mitigation measures.
837

  FERC’s approach is flawed for multiple reasons. 
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FERC has an independent duty to review the environmental and human 

health impacts of the ACP and SHP and cannot simply rely on the regulatory 

efforts of other agencies.
838

  The issuance of a permit means that a polluting source 

has met a “minimum condition”; it does not establish that a project will have no 

significant impact under NEPA.
839

  The fact that shale gas development will be 

subject to state permitting is in an improper basis for concluding, under NEPA, 

that the project will be mitigated such that it relieves FERC of its obligation to 

consider those impacts in the context of the ACP and SHP.  

Second, as explained above, FERC refused to consider substantial shale gas 

development that has already occurred in West Virginia and Pennsylvania.  A 

cumulative impacts analysis that properly considered these past and present 

impacts would provide insight as to whether the mitigation FERC refers to is 

                                                 

838
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argument that coal mine’s compliance with the Clean Air Act exempts mine from review 

for significant impacts to the environment under NEPA because “[i]t is the duty of OSM 
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indeed “minimizing the degree and duration of the impacts of these projects.”
840

  

Indeed, the available evidence demonstrates that such measures are not adequate, 

given that a recent literature review of nearly 700 peer-reviewed scientific studies 

of the health and environmental impacts of shale gas development found that 

“84% of public health studies contain findings that indicate public health hazards, 

elevated risks, or adverse health outcomes; 69% of water quality studies contain 

findings that indicate potential, positive association, or actual incidence of water 

contamination; and 87% of air quality studies contain findings that indicate 

elevated air pollutant emissions and/or atmospheric concentrations.”
841

 FERC 

cannot relieve itself of its obligations under NEPA to assess the impacts of shale 

gas development by relying on regulatory controls it presumes are imposed and 

enforced by other agencies, particularly when the available evidence 

overwhelmingly shows that such controls are not adequate to prevent substantial 

adverse environmental impacts. 

These inadequacies continue in the cumulative impacts analysis on 

wildlife.
842

  Regarding forest-dwelling wildlife, FERC acknowledges that these 

species would be impacted more than open-habitat species.
843

  FERC continues, 
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however, that “[g]iven the large amount of wildlife habitat that would remain 

undisturbed within the geographic scope,” and the mitigation measures utilized by 

Atlantic and DTI, “the ACP and SHP, combined with the other identified projects, 

would not have a significant cumulative impact on wildlife.”
844

  FERC makes 

similar conclusory statements regarding aquatic species and threatened and 

endangered species.
845

  

FERC’s dismissive conclusions ignore the landscape level effects that have 

occurred and are likely to continue to occur from rampant shale gas well and 

pipeline infrastructure development.  As the Supreme Court of Pennsylvania has 

recognized, Marcellus Shale development will inevitably impact the human and 

natural environments.
846

  Such impacts will be as serious and extensive as the 

impacts of coal extraction.
847

  It is critical that FERC consider the detrimental 

effects of shale gas well and pipeline infrastructure developments on a much 

broader level than it used in the DEIS.  Various activities associated with shale gas 

extraction, from road and pipeline construction, to well pad development, to 

constructing and operating compressor stations, detrimentally affect terrestrial and 
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aquatic ecosystems.
848

  Together, these activities have significant adverse effects 

on wildlife, habitat, and aquatic life.
849

   

Shale gas development alters the actual landscape as land is cleared for well 

pad development, access roads, the pipeline route, and compressor stations.
850

 

Land clearing harms habitats not only by reducing available habitat, but also by 

fragmenting habitats and landscape.
851

 Fragmentation is a direct result of shale gas 

development; roads and pipelines cutting through habitats create smaller, isolated 

ecosystems.
852

  Such fragmentation is one of the most pervasive threats to native 

ecosystems.
853

  This impact must be considered, as it has a greater effect than well 

pad development alone.  For example, in Bradford County, Pennsylvania, pipeline 

rights-of-way and access roads fragmented forests, resulting in smaller forest 

patches and a loss of core forest at twice the rate of overall forest loss.
854

  The new 
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forest edges created by the pipeline rights-of way and access roads change 

movement patterns, species interactions, and even species abundance.
855

  

According to the New York Department of Environmental Conservation, it 

takes over 3300 one-way trips for trucks to develop one horizontal well.
856

  The 

impact on wildlife that correlates with these truck trips alone includes direct 

mortality to animals, changes in animal behavior, and increased human access to 

habitats.
857

  Indeed, these impacts persists after well development, where pipelines 

and access roads allow people and recreational vehicle access, resulting in even 

more disturbance.
858

  For example, one study in the state of Wyoming found that 

the migratory behavior of mule deer was influenced by disturbance associated 

with coal bed gas development; particularly, the deer’s movement rates increased, 

they detoured from established routes, and their use of the habitat along migration 

routes diminished as well pad and road density increased.
859
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Noise from shale gas development, both short- and long-term, is another 

impact that FERC must consider.
860

  Short-term noise increases are caused by site 

clearing, well drilling, high volume hydraulic fracturing, and pipeline and 

infrastructure construction.
861

  These disturbances are comparable to land clearing 

and construction associated with building a new home.
862

  The long-term effects, 

on the other hand, can persist for a few months or multiple years depending on the 

extent of development.
863

  Compressor stations are one notable cause of long-term 

noise disturbances.  Due to the adverse impacts chronic noise has been shown to 

have on wildlife, compressor stations potentially affect habitat quality well beyond 

the construction period.
864

 

“For many species of wildlife, sound is important for communication, and 

noise from compressors can affect this process through acoustical masking and 

reduced transmission distances.”
865

  Studies have shown that songbirds will avoid 

habitats with noise disturbance. In addition, noise disturbance changes 

reproductive behavior and success, reduces pairing success, and changes predator-
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prey interactions.
866

  For example, the greater sage-grouse demonstrated decreased 

attendance at “leks,” where males gather and display to attract females, in areas 

with long-term noise disturbances from natural gas development.
867

  

Experimentally, sage-grouse that were exposed to noise demonstrated higher 

levels of stress.
868

 

Shale gas development in Appalachia impacts a variety of forest species 

due to the overlap in gas-rich areas and core forest habitat.
869

  Area-sensitive 

songbirds, which are an important component to forest ecosystems, are 

particularly vulnerable to forest fragmentation.
870

 These birds are area-sensitive 

because breeding success and abundance are highest in large sections of 

contiguous forest.  Numerous studies have documented fragmentation negatively 

affecting abundance and productivity of these songbirds.
871

  An estimated 10% of 

the potential shale gas has been developed in the Appalachian Basin.  Relying on 

those estimates, development could increase ten-fold.  The correlating impacts if 

the remaining 90% of gas is developed are great, especially on species such as 
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songbirds and other core-forest wildlife whose survival depends on vast sections 

of undisturbed forest.
872

 

Native brook trout, likewise, are experiencing habitat loss due to shale 

development.
873

  Similar to songbirds, brook trout populations are vulnerable to 

fragmentation; if remaining reaches of high-quality streams become unsuitable for 

brook trout, their population is put at particular risk because of the stream reach 

fragmentation.
874

  “Rare species with limited ranges are always a concern when 

development occurs.”
875

  Limited range and vulnerability to fragmentation means 

that any type of disturbance has a pronounced effect on these species.
876

  

Many other species groups are adversely affected by shale gas 

development. The entire taxonomic group of freshwater mussels is another group 

of particular interest because it already has a high number of listed species, and is 

generally sensitive to degraded water quality.
877

  Likewise, the native range of the 

endangered Indiana Bat largely falls within areas of shale development.
878

 The 
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West Virginia spring salamander’s natural habitat range overlaps 100% with the 

Marcellus and Utica shale layers.
879

  This salamander, which is on the IUCN Red 

List as endangered, depends upon high-quality water and, like the brook trout, is 

sensitive to fragmentation.
880

  Again, this sensitivity puts the spring salamander at 

great risk from shale gas development.  In addition, there are eight Plethodontid 

salamanders whose habitat overlaps with shale gas deposits at least 35%.  These 

salamanders are similarly vulnerable because of the overlap between their habitats 

and the shale layers, their dependence on moist environments, and their sensitivity 

to any disturbance.
881

   

Existing threats from shale gas development, such as habitat fragmentation, 

deterioration of water quality and quantity, and other, cumulative effects can only 

be expected to increase as shale gas development continues to expand.
882

  

According to Brittingham et al., the species most at risk from shale development 

are those whose native range and habitat that overlap extensively with known 

shale gas reserves and are particularly vulnerable because of their limited range, 

small population, specialized habitat requirements, and sensitivity to any 
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disturbance.
883

  The species and habitats at risk for those reasons include “core 

forest habitat and forest specialists, sagebrush habitat and specialists, vernal pond 

inhabitants, and stream biota.”
884

   

Brittingham et al. (2014) demonstrates the substantial impact that shale gas 

drilling is having and will continue to have on wildlife throughout the Marcellus 

and Utica shale region.  Such impacts will only worsen if FERC continues 

facilitating such drilling by authorizing infrastructure projects such as the one 

proposed here without analyzing the cumulative impacts on wildlife, disclosing 

that information to the public, and incorporating it into FERC’s decisionmaking 

process.  

According to Souther et al. (2014): 

The few studies that consider cumulative impacts suggest that shale-

gas development will affect ecosystems on a broad scale . . . As 

cumulative impacts’ methodology and knowledge improve, research 

should move toward detecting synergies between shale development 

and other likely drivers of extinction, such as climate change, as site-

specific or single variable risk assessments likely underestimate 

threats to ecological health.
885
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It follows that the cumulative impacts of shale development are among the 

“top research priorities” for likely events to contaminate freshwater.
886

   

The U.S. Fish and Wildlife Service recently expressed concerns about the 

potential noise impacts of National Fuel’s Tuscarora Lateral Project on wildlife.
887

  

In particular, the Fish and Wildlife Service wanted to see data and analysis for 

how noise levels from the increase in horsepower at one compressor station and 

construction of a new compressor station would affect wildlife, and what National 

Fuel planned on doing to mitigate excessive noise levels.
888

  The Fish and Wildlife 

Service recognized that noise levels from the compressor stations could have a 

detrimental effect on the surrounding songbirds that rely on call identification for 

successful breeding.
889

  While these comments were specific to the Tuscarora 

Lateral Project, the same rationale applies for other projects as well, such as the 

ones at issue here where Atlantic is constructing three new compressor stations.
890

  

FERC acknowledges that the proposed “compressor stations would 

generate noise on a continuous basis once in operation.”
891

  FERC also 

                                                 

886
 Id. at 337. 

887
 U.S. Fish and Wildlife Service January 27, 2015 Letter to FERC (Docket CP14-112-

000, Accession No. 20150202-0104). 

888
 Id. 

889
 Id. 

890
 See DEIS at 2-7.   

891
 DEIS at 4-167. 



 377 

acknowledges that that declines in bird populations and reproductive success have 

been documented near oil and gas infrastructure.
892

  Nevertheless, FERC 

concludes that after construction of the projects is complete, “birds and other 

wildlife would either become habituated to the operational noise associated with 

compressor station facilities or move into similar available habitat farther from the 

noise source.”
893

 FERC’s conclusion is flawed for multiple reasons. 

First, FERC does not identify where the “similar available habitat” is if 

species are unable to habituate to the operational noise.  As Figure XVI(a) above 

shows, the landscape in West Virginia and Pennsylvania is becoming increasingly 

fragmented from shale gas development.  The noise associated with that 

development in conjunction with more compressor stations means that the “similar 

habitat” that FERC refers to may not be as available as it assumes.   

Second, of the numerous types of wildlife that would be impacted by 

increased noise, only impacts to birds were discussed in any detail. There is no 

discussion in this section regarding noise impacts on “other wildlife.”  Thus, it was 

inappropriate for FERC to extend its conclusion about “birds” to “other wildlife.”   

The failure to look at noise impacts on other wildlife species is problematic 

because it is likely that the dramatic increase in shale gas well and pipeline 

infrastructure development has already disrupted wildlife populations.  For 
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example, in 2012, the New York Department of Environmental Conservation 

(“NYDEC”) revised its “Bobcat Management Plan” because: 

Observations by hunters and trappers, and reports from the general 

public suggest that bobcat populations are increasing and expanding 

throughout New York State outside of their historic core range in the 

Taconic, Catskill, and Adirondack mountains and into central and 

western New York.  In addition, emigration of bobcats from 

Pennsylvania has likely fostered growth of the bobcat population in 

the southern tier of the state (Matt Lovallo, Pennsylvania Game 

Commission, personal communication).
894

 

 

The plan further stated: 

The presence of bobcat in New York’s Southern Tier has increased 

dramatically over the past decade.  What began as occasional 

sightings along the New York/Pennsylvania border has progressed to 

large numbers of observations, trail camera photos, and incidental 

captures and releases by trappers.  Over the past five years there 

have been 332 bobcat observations documented in the harvest 

expansion area[.]
895

 

 

The following figure, showing the number confirmed bobcat observations 

in New York from 2006-2011, reveals a concentration of observations along the 

Pennsylvania border:  
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Figure XVI(b): Total Confirmed Bobcat Observations, 2006-2011.
896

 

 

 

While NYDEC was documenting an increase in bobcat observations in the 

southern tier of New York between 2006-2011, hundreds and then thousands of 

shale gas wells were being drilled in the northern tier of Pennsylvania.  As Figure 
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XVI(c) indicates, between 2006-2011, gas companies drilled at least 4,858 shale 

gas wells in Pennsylvania.   

 

Figure XVI(c): Unconventional Wells Drilled in Pennsylvania (2004-2015).
897

 

 

Many of these wells were drilled in Pennsylvania’s northern tier.  Thus, at 

the same time the gas industry began and then rapidly escalated gas drilling across 

the northern tier of Pennsylvania, the bobcat population in the southern tier of 
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New York “increased dramatically.”  Since there has been no shale gas 

development in New York throughout this time period due to a moratorium (and 

now ban)
898

 on shale gas development, this suggests that the rapid increase in 

shale gas development in Pennsylvania may be causing “emigration of bobcats 

from Pennsylvania” into southern New York. 

National Fuel Gas Company’s 2013 Annual Report suggests why this could 

be happening.  According to National Fuel, the drilling operations of its 

exploration and production subsidiary, Seneca Resources, occur 24-hours a day.
899

  

If shale gas drilling companies are operating in remote, forested areas 24-hours a 

day, and compressor stations operate 24-hours a day in remote, forested areas, 

then the “similar available habitat” crutch that FERC relies on may, in fact, be 

illusory as more gas infrastructure spreads across the landscape. 

E. Land Use, Recreation, Special Interest Areas, and Visual 

Resources. 

 

FERC failed to take a hard look at cumulative impacts on land use, 

recreation, special interest areas, and visual resources.  FERC acknowledges that 

“[t]he projects listed in table W-1 in appendix W combined would disturb over 
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50,000 acres of land, affecting a variety of land uses.”
900

  Of these projects, FERC 

states that “those with the greatest potential for impacts” include FERC-

jurisdictional pipelines, the nonjurisdictional project-related facilities, and oil and 

gas exploration projects.
901

   

Instead of actually taking a hard look at the cumulative impacts of “oil and 

gas exploration projects” on land use, recreation, special interest areas, and visual 

resources, FERC simply states that the impacts on these resources “would vary 

widely depending on the location of specific facilities and access roads” and 

“would be minimized to the extent possible through the federal and state agency 

review and permitting process.”
902

  Once again, FERC cannot ignore its NEPA 

obligations by relying on the permitting processes of other agencies.
903

   

To satisfy NEPA, FERC must take a much broader view of cumulative 

impacts of shale gas development on land use, recreation, special interest areas, 

and visual resources because such development is encroaching upon, currently 

impacting, and substantially altering such areas, including public lands that 

provide outstanding opportunities for remote recreation.  For example, according 

to the Pennsylvania Department of Conservation and Natural Resources (DCNR): 
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The majority of [shale gas] development [on state forests] has 

occurred in the Devonian-aged Marcellus Shale.  Approximately 1.5 

million acres of state forest lands lie within the prospective limits of 

the Marcellus Shale.  Assuming a drainage area of 120 acres per 

well, the [DCNR’s Bureau of Forestry (Bureau)] expects that 

approximately 3,000 wells may be drilled to fully develop the lands 

it currently has leased . . . In recent years, there has been a marked 

increase in the development of the Ordovician-aged Utica Shale in 

western Pennsylvania and eastern Ohio . . . As development moves 

eastward from the Pennsylvania-Ohio border, the [Bureau] has seen 

an increased interest in the Utica Shale on state forest lands.  

Development of the Utica has become increasingly prevalent 

adjacent to state forest lands, primarily in Tioga County and the 

northwestern section of the state forest system.
904

   

 

Thus, these remote, forested areas of Pennsylvania, which contain 

outstanding biological and recreational features, are seriously threatened by 

rapidly encroaching shale gas development.  As DCNR explains: 

Unconventional shale-gas development can cause short-term or 

long-term conversion of existing natural habitats to gas 

infrastructure.  The footprint of shale-gas infrastructure is a 

byproduct of shale-gas development.  The use of existing 

transportation infrastructure on state forest lands, such as roads and 

bridges, increase considerably due to gas development . . . Shale-gas 

development requires extensive truck traffic by large vehicles, which 

may require upgrades to existing roads to support this use.  These 

upgrades may affect the wild character of roads, a value that is 

enjoyed by state forest visitors . . . Noise from compressors can 

dramatically affect a state forest user’s recreational experience and 

generate conflict.  Unlike compressors, most sources of potential 
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noise on state forest land are temporary in nature . . . The 

development of oil and gas resources requires pipelines for 

delivering the product to market.  When compared to other aspects 

of gas development, pipeline construction has the greatest potential 

to cause forest conversion and fragmentation due to the length and 

quantity of pipelines required.
905

 

 

The U.S. Forest Service (“USFS”) has also explained how oil and gas 

development has “industrialized” the Allegheny National Forest in Pennsylvania: 

The value of the land to provide recreation opportunities is 

diminished in intensively developed oil fields.  The land area is 

crisscrossed with roads, which are confusing to navigate and usually 

not open to public travel.  The sounds of vehicles, pump engines and 

heavy equipment are common and pervasive. Trail systems that 

traverse these fields are interrupted by frequent road crossings. 

Some trails may be converted to roads when the trail is located in an 

appropriate location for road building. Mineral owners may continue 

to expand the oil field to the extent of its geologic limit. Some of the 

developed oil fields cover thousands of acres. The inherent 

character of the landscape is converted to an industrial atmosphere 

in the midst of the forest.
906

  

 

In the 2007 Forest Plan FEIS, the USFS cautioned that, because of the 

amount of oil and gas drilling in the Allegheny National Forest, “those seeking a 

more remote and less developed recreation experience could be displaced to other 

State or National Forests where remote, semi-primitive settings and experiences 
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are more readily available.”
907

  Now, pipeline projects like ACP and shale gas 

development are combining to rapidly fragment these other state and national 

forest lands.   

For example, “[a]s natural gas extraction expands across the Central 

Appalachian region, that industrial-scale energy development is encroaching on 

public lands that are critically important for fishing and hunting.”
908

  “The impact 

from potential erosion and habitat fragmentation due to the construction of gas 

drilling pads, pipelines and access and maintenance roads could stress native 

brook trout populations in the Monongahela[ ] [National Forest’s] streams.”
909

  

“Road noise and drilling activities could also drive game out of traditional 

territories and into less desirable habitat.”
910

  “Natural resource impacts from gas 

drilling in the national forest and surrounding land could negatively impact the 

quality of the West Virginia sporting experience, reducing revenues generated 

from out-of-state hunters and anglers who may choose to hunt and fish 

elsewhere.”
911

  The Bureau of Land Management (“BLM”) recently announced 
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that it leased over 700 acres of the Wayne National Forest in Ohio.
912

  An 

additional 38,000 acres could be auctioned in 2017.
913

   

In addition to shale gas development, new pipeline infrastructure is 

impacting public lands in the region.  ACP will cut through 5.1 miles of the 

Monongahela National Forest in West Virginia and 15.9 miles of the George 

Washington National Forest in Virginia.
914

  The proposed Mountain Valley 

Pipeline would cut 3.4 miles of new right-of-way through the Jefferson National 

Forest in West Virginia and Virginia.
915

  In Ohio, the proposed Leach Xpress 

Pipeline Project would be located within a half-mile of the Wayne National Forest 

in Ohio.
916

  In Pennsylvania, the Atlantic Sunrise Pipeline and Susquehanna West 

Project would impact public lands in Sproul State Forest and Tioga State Forest, 

respectively.
917
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As pipeline construction and shale gas development proliferate in 

Appalachia, remote recreation opportunities are rapidly diminishing.  As noted 

above, the USFS has already told the public that oil and gas development has so 

impacted Pennsylvania’s Allegheny National Forest that “those seeking a more 

remote and less developed recreation experience could be displaced to other State 

or National Forests where remote, semi-primitive settings and experiences are 

more readily available.”
918

  But as pipeline construction and shale gas 

development continues expanding, these “other State or National Forests” might 

themselves become just as impacted as the Allegheny National Forest.  This is a 

regional degradation of our public lands and it is imperative that FERC greatly 

expand the scale at which it considers cumulative impacts on public lands.  FERC 

did not do this and, therefore, the DEIS is legally deficient. 

F. Air Quality 

FERC failed to take a hard look at the cumulative impacts of the Project 

and past, present and reasonably foreseeable future shale gas development on air 

quality.  As Figure XVI(a) shows, there has been substantial shale gas 

development in the vicinity of the project areas for ACP and SHP.  Instead of 

trying to quantify the emissions impacts of existing and reasonably foreseeable 

wells, FERC simply states that it expects that oil and gas drilling activities, among 
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other activities, “would be required to comply with the same permit requirements, 

and mitigation measures as ACP and SHP.”
919

  Therefore, FERC concluded that 

“they are not likely to significantly affect long-term air quality in the geographic 

scope of influence.”
920

  In light of the substantial evidence of adverse impacts of 

shale gas drilling despite regulatory efforts, such conclusory statements cannot 

satisfy NEPA.
921

   

Again, the fact that companies drilling and operating gas wells would need 

to comply with federal, state, and local air regulations does not excuse FERC from 

its obligation of analyzing these cumulative impacts.  As stated above, FERC has 

an independent duty to review the environmental and human health impacts of the 

Project and cannot simply rely on the regulatory efforts of other state and federal 

agencies.
922

   

Because FERC unreasonably restricted the extent of its cumulative impacts 

analysis, failed to quantify many of the effects that it does acknowledge, and 

repeatedly relied on conclusory statements to dismiss significant impacts, the 

DEIS’s cumulative impacts analysis does not meet the requirements of NEPA. 
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FERC must remedy those defects in a revised DEIS and provide that analysis for 

public comment. 

 

XVII. The DEIS Fails to Consider the Indirect Impacts of the Reasonably 

Foreseeable Shale Gas Drilling That Would Be Induced by the ACP. 

 

In analyzing the potential impacts of its approval of the ACP, FERC must 

consider the indirect effects of shale gas development.  Indirect effects are “caused 

by the action and are later in time or farther removed in distance, but are still 

reasonably foreseeable.”
923

  “Indirect effects are defined broadly, to ‘include 

growth inducing effects and other effects related to induced changes in the pattern 

of land use, population density or growth rate, and related effects on air and water 

and other natural systems, including ecosystems.’”
924

   

For several years, however, FERC has categorically refused to consider 

induced gas development as an indirect effect of pipeline projects such as ACP.  

FERC’s argument is usually two-fold.  First, FERC claims that gas drilling and 

pipeline projects are not “sufficiently causally related” to warrant a detailed 

analysis.
925

  Second, FERC claims that even if gas drilling and pipeline projects 

are “sufficiently causally related,” the potential environmental impacts of the gas 
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development are not “reasonably foreseeable” as contemplated by CEQ’s NEPA 

regulations.
926

  

The DEIS continues this head-in-the-sand approach, failing to consider at 

all the indirect effects of shale gas development.  FERC claims that “it is not likely 

that [ACP] would lead to additional drilling and production” of natural gas.
927

  “In 

fact,” FERC continues, “the opposite causal relationship is more likely; i.e., once 

production begins in an area, shippers or end users will support the development 

of a pipeline to move the natural gas to markets.”
928

   

FERC’s certificate approvals could plausibly induce new natural gas 

production since new pipelines will be made available to transport fracked gas. 

Therefore, it seems reasonable for FERC to conduct NEPA analyses of the 

upstream development that would likely occur due to its certificate approvals. 

Arguments have been made that current levels of natural gas production are 

adequate to supply any new natural gas infrastructure,
929

 and so the construction of 

new pipelines does not induce new natural gas production. However, it is unlikely 

that current production would be sufficient to supply natural gas for the life of a 
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pipeline, which could be up to fifty years,
930

 meaning that new production could 

be induced to continually supply a pipeline throughout its lifespan.
931

 Therefore, 

the indirect effects of FERC’s certificate approvals, including induced production, 

must be included in its NEPA analysis of the ACP and SHP. 

In a final statement before leaving the Commission, recently departed 

Commissioner Norman Bay stated that, “in light of the heightened public interest 

and in the interests of good government . . .  the Commission should analyze the 

environmental effects of increased regional gas production from the Marcellus and 

Utica” shale formations.
932

  Commissioner Bay noted that “[t]he Department of 

Energy has conducted a similar study in connection with the exercise of their 

obligations under Section 3(a) of the Natural Gas Act.”
933

 Commissioner Bay 

further stated that FERC should also consider “analyzing the downstream impacts 

of the use of natural gas and [ ] performing a life-cycle greenhouse gas emissions 
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study, both of which DOE has conducted in issuing permits for LNG exports.”
934

  

Thus, there is no reason why FERC cannot perform such an analysis for the ACP 

and SHP and its failure to do so renders the DEIS inadequate. 

A. There is a clear causal connection between the proposed ACP and 

shale gas development. 

 

Courts have said that an agency must consider something as an indirect 

effect if the agency action and the effect are “two links of a single chain.”
935

  It 

cannot be disputed that gas development and infrastructure that transports that gas 

are “two links of a single chain.”  The gas industry certainly considers them to be 

so; for example, in a 2014 report, the Interstate Natural Gas Association of 

America (“INGAA”) stated that 

midstream infrastructure development is crucial for efficient delivery 

of growing supplies to markets.  Sufficient infrastructure goes hand 

in hand with well-functioning markets.  Insufficient infrastructure 

can constrain market growth and strand supplies. . . . New 

infrastructure will be required to move hydrocarbons from regions 

where production is expected to grow to locations where the 

hydrocarbons are used.  Not all areas will require significant new 

pipeline infrastructure, but many areas (even those that have a large 

amount of existing pipeline capacity) may require investment in new 

capacity to connect new supplies to markets.  In analogous cases to 

date, oil and gas producers and marketers have been the principal 

shippers on new pipelines.  These “anchor shippers” have been 

willing to commit to long-term contracts for transportation services 

that provide the financial basis for pipeline companies to pursue 

projects.  Going forward, producers will likely continue to be 
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motivated to ensure that the capacity exists to move supplies via 

pipelines.  Producers have learned from past experience that the 

consequences of insufficient infrastructure for gas transport are 

severe, and that the cost of pipeline transport is a relatively small 

cost compared with the revenues lost as a result of price reductions 

or well shut-ins that occur when transport from producing areas to 

liquid pricing points is constrained.
936

 

 

In other words, according to INGAA, gas producers rely on there being 

sufficient infrastructure capacity to continue, if not expand, production activities.  

If new infrastructure is not built, prices drop, new production slows, well shut-ins 

occur, and the attendant environmental and social impacts of drilling are reduced 

or eliminated. 

As stated above, FERC attempts to avoid its duty to consider induced gas 

drilling by claiming that “it is not likely that [ACP] would lead to additional gas 

drilling” because, according to FERC, “the opposite causal relationship is more 

likely.”
937

  According to the Energy Information Administration (“EIA”), 

however, pipeline projects do facilitate an increase in gas production.  In a recent 

report on natural gas liquids (NGL) market trends, EIA stated that “[e]thane 

production is increasing as midstream infrastructure projects become operational 
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and ethane recovery and transport capacities grow.”
938

  In other words, an increase 

in infrastructure to transport a product results in an increase in production of that 

product.  

Indeed, Atlantic Coast claims that the ACP “will generally benefit [gas] 

producers” in West Virginia specifically and the Appalachian production region in 

general.
939

 As the West Virginia Oil and Gas Association stated in its motion to 

intervene in the Certificate Application proceeding for the Atlantic Coast Pipeline, 

the construction of a pipeline from the Appalachian Basin to the Southeast and 

Mid-Atlantic markets would lead to an “increase in production” and shale gas 

producers would “greatly benefit from these new end-use consumption markets 

created by the ACP pipeline.”
940

  Without the pipeline to move the gas from the 

production areas, the drilling would simply not be economical and would not 

occur.  

Recent statements from other oil and gas industry officials corroborate this.  

For example, in May 2015, Dennis Xander, president of Denex Petroleum spoke 

about the recent downturn in gas drilling, stating that “[d]rilling is hard to justify” 

                                                 

938
 EIA, Hydrocarbon Gas Liquids (HGL): Recent Market Trends and Issues, p. 6 (Nov. 

2014), available at http://www.eia.gov/analysis/hgl/pdf/hgl.pdf. 

939
 ACP Application at 10. 

940
 Motion to Intervene of the West Virginia Oil and Gas Association (October 22, 2105) 

in FERC Docket No. CP15-554 at 2. 
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due, in part, “to lack of infrastructure[.]”
941

  According to Mr. Xander, “there are 

several infrastructure projects in progress that will change all that,” including the 

Atlantic Coast Pipeline.
942

  Mr. Xander continued that “[b]y 2017 and 2018, things 

will be very busy – count on it.”
943

   

According to Corky DeMarco, executive director of the West Virginia Oil 

and Natural Gas Association, “when drilling slows down, that is when you build 

pipelines” because “[i]t’s just the way the industry works.”
944

  According to Tim 

Greene, owner of Mineral Management of Appalachia, “more pipelines will lead 

to more drilling all across [West Virginia].”
945

  Indeed, according to Mr. DeMarco, 

“[o]nly 5 percent of the potential Marcellus wells have even been permitted[.]”
946

 

In July 2016, Brian Sheppard, Dominion Transmission’s vice president of 

pipeline operations, said the ACP “will increase pipeline capacity and stimulate 
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 Casey Junkins, Number of Drilling Rigs on the Decline, The Intelligencer/Wheeling 

News-Register (May 19, 2015), available at http://wvpress.org/news/ohio-hit-harder-
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1, 2018.  See ACP Application at 3. 
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drilling activity[.]”
947

  In April 2017, Mr. Xander said that “[u]ntil new pipelines 

are built from West Virginia to new markets, natural gas prices will remain flat 

and producers will struggle[.]”
948

  In the same article, Al Schopp, regional senior 

vice president of gas producer Antero Resources, said that natural gas prices 

would improve once there are more “pipelines out of the basin to get the gas to 

other places[.]”
949

  According to Mr. Schopp, “for the energy industry to see 

another boom like 2008 and 2009, the pricing of natural resources will have to 

improve, which he hopes will come with the upcoming pipeline projects [in West 

Virginia].”
950

  The article also highlights the ACP as a pipeline project that is, 

according to Charlie Burd, executive director of the Independent Oil and Gas 

Association, “vitally important to [West Virginia] and to [gas] producers.”
951

  

These industry statements make clear that major pipeline projects such as ACP are 

planned not only to transport current production but in anticipation of and to 

facilitate long-term increases in production. 
                                                 

947
 Lisa Troshinsky, Oil and gas companies in north central West Virginia are optimistic 

despite industry decline, The Exponent Telegram (July 17, 2016), available at 
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FERC, however, has previously claimed that it need not consider the 

indirect effects of shale gas development because “such development will likely 

continue regardless of whether the proposed projects are approved because 

multiple existing and proposed transportation alternatives for production from the 

region are available.”
952

  As the statements above indicate, that does not appear to 

be the case.  The corollary to “more pipelines will lead to more drilling” is that 

fewer pipelines may lead to less drilling.  Moreover, when FERC says shale gas 

development will continue because there are other “proposed transportation 

alternatives,” those other “proposed transportation alternatives” are almost 

certainly interstate natural gas pipelines subject to FERC’s jurisdiction.  To say in 

one proceeding that shale gas development will continue regardless of whether 

that particular project is approved because there are other similar projects that will 

likely be authorized by FERC itself only proves the causal connection between 

FERC’s decision to approve pipeline projects and shale gas development.   

A recent EIS prepared by the Surface Transportation Board (“Board”) 

demonstrates why FERC’s logic is incompatible with NEPA.  In April 2015, the 

Board published a DEIS for the Tongue River Railroad Company’s (“TRRC”) 

proposal to build a railroad to transport coal to market.
953

  According to the Board, 

                                                 

952
 Nat’l Fuel Gas Supply Corp., 150 FERC ¶ 61,162, at P 45 (2015).   

953
 See Board, Tongue River Railroad DEIS, available at 

https://www.stb.gov/decisions/readingroom.nsf/fc695db5bc7ebe2c852572b80040c45
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the proposed railroad would “transport low-sulfur, subbituminous coal from 

proposed mine sites yet to be developed in Rosebud and Powder River Counties, 

Montana.”
954

  The Board continued that, “[b]ecause the Tongue River region 

contains additional quantities of coal, future rail traffic could also include 

shipments of coal from other mines whose development could be induced by the 

availability of a nearby rail line.”
955

  As a result, the Board prepared an analysis of 

various coal production scenarios in southeastern Montana should the Board 

approve the railroad.  The Board’s analysis included consideration of domestic and 

export markets, coal production costs, transportation routes, and emissions 

forecasts.  The results of the analysis revealed that approval of the railroad was 

likely to induce the development of at least two additional coal mines in 

southeastern Montana.
956

 

The Board’s decision to consider induced coal production in its review of 

TRRC’s proposed railroad is important because, just as FERC has no jurisdiction 

over gas production, the Board has no jurisdiction over coal production.  

Nevertheless, the Board did not completely ignore its obligation under NEPA to 

consider indirect effects.  Rather, it prepared a review of likely coal production 
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scenarios that could occur should it approve TRRC’s project.  Likewise, FERC 

must review likely gas production scenarios that could occur should it approve the 

ACP and SHP. 

B. The impacts of shale gas development are reasonably foreseeable. 

 

Shale gas development is not only causally related to construction of the 

ACP, but is also reasonably foreseeable.  An indirect effect is “reasonably 

foreseeable” if it is “sufficiently likely to occur that a person of ordinary prudence 

would take it into account in reaching a decision.”
957

  “[W]hen the nature of the 

effect is reasonably foreseeable but its extent is not, [an] agency may not simply 

ignore the effect.”
958

  “Agencies need not have perfect foresight when considering 

indirect effects, effects which by definition are later in time or farther removed in 

distance than direct ones.”
959

  Here, additional shale gas drilling is sufficiently 

likely to occur that a person of ordinary prudence would take it into account when 

assessing the impact of the Project on the environment.  Moreover, FERC is well 

aware of the nature of the effects of shale gas development and, therefore, may not 

ignore those effects. 
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FERC, however, has consistently and stubbornly claimed that even if there 

is a sufficient causal relationship between projects such as the one under review 

here and induced gas production, “such production is not reasonably foreseeable 

as contemplated by CEQ’s regulations and case law.”
960

  There, FERC said that it 

“need not address remote and highly speculative consequences.”
961

  FERC also 

said that it is not required “to engage in speculative analysis” or “to do the 

impractical, if not enough information is available to permit meaningful 

consideration.”
962

  Finally, FERC said that even if it knew the “identity of a 

supplier of gas . . . and even the general area where the producer’s existing wells 

are located,” it does not mean that FERC can engage in forecasting future 

development.
963

  The DEIS for the ACP adopts this flawed interpretation of 

“reasonably foreseeable.”
964

  

FERC’s claim that if it does not know the exact timing and location of 

future shale gas development, it may “simply ignore the effect” cannot be squared 

with the requirements of NEPA.
965

  FERC’s practice “would require the public, 
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rather than the agency, to ascertain the cumulative effects of a proposed action.”
966

  

“Such a requirement would thwart one of the ‘twin aims’ of NEPA – to ‘ensure[ ] 

that the agency will inform the public that it has indeed considered environmental 

concerns in its decision making process.’”
967

  Compliance with NEPA “is a 

primary duty of every federal agency; fulfillment of this vital responsibility should 

not depend on the vigilance and limited resources of environmental plaintiffs.”
968

  

Thus, FERC’s insistence that it is incumbent upon others to produce the kind of 

information it claims to need is wholly inconsistent with its obligations under 

NEPA.  

As the D.C. Circuit has explained, “[r]easonable forecasting and 

speculation is … implicit in NEPA, and we must reject any attempt by agencies to 

shirk their responsibilities under NEPA by labeling any and all discussion of 
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 Te-Moak Tribe of Western Shoshone of Nevada v. U.S. Dep’t of the Interior, 608 F.3d 

592, 605 (9th Cir. 2010).  While this case was about cumulative impacts, the same 
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future environmental effects as ‘crystal ball inquiry.’”
969

  Here, FERC has 

attempted to “shirk [its] responsibilities” by characterizing the future 

environmental effects of induced shale gas drilling as “crystal ball inquiry” despite 

abundant available information regarding the impacts of the gas drilling that 

would be facilitated by construction of the ACP, thus violating NEPA.
970

   

Reasonable forecasting of the impacts of the type of future drilling that 

would be necessary to supply the ACP is being performed in other federal 

regulatory contexts.  For example, on November 25, 2016, the U.S. Fish & 

Wildlife Service (“FWS”) announced its intent to prepare an EIS for the proposed 

issuance of a 50-year incidental take permit under the Endangered Species Act 

(“ESA”) for the draft “Oil & Gas Coalition Multi-State Oil and Gas Habitat 

Conservation Plan (“O&G HCP”).
971

  The O&G HCP would “streamline 

environmental permitting and compliance with the ESA for nine companies in 

conjunction with their respective midstream and upstream” operations in Ohio, 

Pennsylvania, and West Virginia.
972

  The companies are seeking incidental take 
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coverage for five species of bat: Indiana bat, northern long-eared bat, little brown 

bat, eastern small-footed bat, and tri-colored bat.
973

 

According to FWS, the covered activities would include upstream well 

development, production, decommissioning, and reclamation as well as 

construction of midstream gathering, transmission, and distribution pipelines.
974

  

Importantly, FWS explains that “[a] model of the proposed covered activities will 

be used to estimate potential impacts to the covered species by overlaying the 

predicted covered activity implementation (including the type and location of 

infrastructure build-out) on the covered species’ habitats.”
975

  If FWS can use a 

model to predict how oil and gas development activities will impact five 

threatened and endangered bat species over the next half-century, then FERC 

cannot claim such modeling is infeasible for the ACP.
976

   

Nor may FERC claim that the environmental impacts of those activities 

cannot be reasonably predicted.  FERC is well aware of the nature of the impacts 

of shale gas drilling.  In the FEIS for the Constitution Pipeline, for example, FERC 

relied on multiple agency reports and statistics to describe the nature of the 
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impacts caused by Marcellus shale development activities.
977

  FERC stated that 

“an average well requires approximately 4.8 acres during construction and 0.5 acre 

during operation[.]”
978

  FERC determined 13,402 acres of earth disturbance could 

result to supply the Constitution Pipeline.
979

  Thus, FERC is clearly aware of the 

nature of shale gas drilling. 

Despite FERC’s awareness of these impacts, it likely underestimated them 

in the Constitution Pipeline FEIS.
980

  For example, according to a 2012 U.S. 

Geological Survey (“USGS”) report, 

[a] recent analysis of Marcellus well permit locations in 

Pennsylvania found that well pads and associated infrastructure 

(roads, water impoundments, and pipelines) required nearly 3.6 

hectares (9 acres) per well pad with an additional 8.5 hectare (21 

acres) of indirect edge effects (Johnson, 2010).  This type of 

extensive and long-term habitat conversion has a greater impact on 

natural ecosystems than activities such as logging or agriculture, 

given the great dissimilarity between gas-well pad infrastructure and 

adjacent natural areas and the low probability that the disturbed land 

will revert back to a natural state in the near future (high persistence) 

(Marzluff and Ewing, 2001).
981
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The USGS figures on surface disturbance are substantially higher than the 

figures FERC relied on in the Constitution Pipeline FEIS.  According to the West 

Virginia Department of Commerce (“WVDOC”), approximately 2,700 Marcellus 

shale wells have been drilled in West Virginia.
982

  Using the USGS figures, it is 

reasonable to assume that approximately 24,300 acres of West Virginia’s 

landscape have been converted to shale gas infrastructure with 56,700 acres of 

additional indirect edge effects.
983

   

These are enormous impacts to our landscapes, watersheds, wildlife habitat, 

and recreation opportunities that FERC routinely fails to fully evaluate under 

NEPA.  FERC has the information required to assess the impacts of the shale gas 

drilling that would be induced by its approval of the ACP.  FERC may not shirk its 

responsibilities under NEPA by dismissing the environmental impacts of that 

future shale gas extraction in the Marcellus and Utica shale formations as too 

                                                                                                                                                 

2012-1154, p. 8 (2012), available at https://pubs.usgs.gov/of/2012/1154/of2012-1154.pdf 
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speculative.
984

  FERC has failed to analyze the reasonably foreseeable impacts of 

the ACP in the DEIS in violation of NEPA. 

CONCLUSION 

For all or the reasons stated above, FERC’s DEIS for the ACP and SHP 

projects does not comply with NEPA. In order to meet the requirements of that 

statute, FERC must remedy the flaws identified herein and reissue a revised DEIS 

for review and comment by the public. 
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